
LEGAL ENVIRONMENT FOR DOING BUSINESS IN INDIA 

by: Uttamkumar HATHI 
B.Sc(chem).,P.G.D.M.M.T., LL.B., LL.M. 
phone : +91-9757282670 
email: uttam@brusccc.com 

Abstract: 
Business entry in foreign jurisdiction needs a strategic analysis wherein legal 
framework is an important aspect. This presents the legal environment and 
the framework as a paramount aspect to be understood to do business in 
India. It presents the basic legal framework to be analysed for India's entry 
for foreign enterprise; it also presents the framework for outbound 
investments. 

This presents the legal structure in India and encompasses a brief overview 
of the enactments to be considered for doing business in India. 
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INTRODUCTORY- strategy and law 
 
Trade and business are more global today than earlier, regimes earlier expanded to 
encompass global trade, today it is the large appropriate footprinted nimble 
innovative companies that rule the roost. The classical route for creating an 
appropriate footprint in a nondomiciled country is starting with trade for market 
access, graduating to establishing country offices, subsidiaries, manufacturing units to 
independent global units with a central governance body. The need for creating 
footprints globally are varied, templated on the strategy and needs of an enterprise 
namely as optimizing productivity and costs using geographies to service addressable 
markets, effectuating manufacturing units on the criticalness of components of the 
final product, factors of production coupled with volume efficiencies, availability of 
skilled labor. Destinations are sought accordingly and templated to the strategy of the 
enterprise. 
Wherein: 
"A strategy is defined as a pattern, of purposes, policies, programs, actions, decisions, 
or resource allocations that define what an organisation is, what it does, and why it 
does it. Strategies can vary by level function, and by time frame." [1] (Bryson, 1995, 
p.32) 
further Johnson and Scholes (1999) note that: 
"Strategy is the direction and scope of an organisation over the long term: which 
achieves advantage for the organisation through its configuration of resources within 
a changing environment, to meet the needs of markets and to fulfill stakeholder 
expectations" (p.10).[2] 
Inter spaced herein in the corporate strategy of enterprises having operations 
multinationally is the legal environment. This is a writing to appreciate and critically 
see the legal environment of India as a business destination for enterprises seeking a 
global footprint. 
On Strategy eminent writers have written as: 
# Michael Porter, On Competition (1998)-"The essence of strategy is choosing what 
not to do." - 
# Clayton Christensen, The Innovator's Dilemma (1997) -"There is something about 
the way that decisions get made in successful organisations that sows the seeds of 
eventual failure. Many large companies adopt a strategy of waiting until new markets 
are large enough to be interesting. But this is not often a successful strategy." 
# Jeff Bezos, founder of Amazon -"There are two ways to extend a business. Take 
inventory of what you are good at and extend out from your skills. Or determine 
what your customers need and work backward, even if it requires learning new 
skills." 
# Peter Drucker, Managing in Turbulent Times (1980)- "One gets paid only for 
strengths; one does not get paid for weaknesses. The question, therefore, is first: 
What are our specific strengths? And then: Are they the right strengths? Are they the 
strengths that fit the opportunities of tomorrow, or are they the strengths that fitted 
those of yesterday? Are we deploying our strengths where the opportunities no 
longer are, or perhaps never were? And finally, what additional strengths do we have 
to acquire?" 
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#Theodore Levitt, Thinking in Management (1983) "Sustained success is largely a 
matter of focusing regularly on the right things and making a lot of uncelebrated little 
improvements every day." 
 
In consideration of the strategy, an important element thereto is the legal framework 
and environment and the taxation structure which plays a deterministic role for an 
entry in geography. Primarily Strategy for doing business in India may evolve from: 
* Observing the economic and political environment in India; 
* Understanding the ability of the investor to carry out operations in India, the 
location of its customers, the quality, and the location of its workforce. 
In India, the framework for the governance of the business environment flows from 
enactments passed by the legislature/assembly under the federal structure under 
whose domain it entails. India is a constitutional republic with a partly federal system 
of governance. The union and the states, both legislate on subjects as laid out in the 
Indian Constitution. This legal framework created through the Indian Constitution 
plays a very important role in the country's overall progress and economic 
development [3]. These enactments then were available on its delegated authorization 
form the backbone of the administrative executive. With the changing circumstances 
and environment, these enactments are amended from time to time. To appreciate 
navigation of the nuances of a business legal environment its understanding is 
mandated. 
This book presents the present a brief scenario of the Indian Legal legal-regulatory 
environment. 
[1] Bryson J M (1995) Strategic Planning for Public and Nonprofit organisations. A 
guide to strengthening and sustaining organisational achievement. Jossey Bass, San 
Francisco. 
[2] Johnson G & Scholes K (1999) Exploring Corporate Strategy Text and Cases, 5th 
ed., Prentice-Hall, London. 
[3] See the list of central Acts -    
 https://www.indianbarassociation.org/resources/for-attorneys/list-of-
central-acts/   
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LEGAL SYSTEM IN INDIA 
 
Legal Families and Legal Rules 
Comparative legal scholars agree that, even though no two nations' laws are exactly 
alike, some national legal systems are sufficiently similar in certain critical respects to 
permit the classification of national legal systems into major families of law. 
Although there is no unanimity among legal scholars on how to define legal families, 
"among the criteria often used for this purpose are the following: 
* historical background and development of the legal system, 
* theories and hierarchies of sources of law, 
* the working methodology of jurists within the legal systems, 
* the characteristics of legal concepts employed by the system, 
* the legal institutions of the system, and 
* the divisions of law employed within a system"[4] 
Based on this approach, scholars identify two broad legal traditions: Civil law and 
Common law. 
According to the law and finance literature, the English and French legal traditions 
spread throughout the world through conquest, colonization, and imitation[5]. Apart 
from the French model, there are said to be two other civil law traditions: the 
German and the Scandinavian. The seminal moment for the German legal tradition 
is the adoption of the German Civil Code in 1900. Much like its French counterpart, 
the German legal tradition is based on Roman civil law and was subsequently 
exported to other countries[6]. By contrast, the Scandinavian legal tradition, which 
developed relatively independently in the seventeenth and eighteenth centuries, is less 
closely linked with Roman civil law[7] and has not spread throughout the world[8]. 
Finally, some studies refer to a socialist-transition legal family, which is based on the 
legal tradition that emerged from the breakup of the Soviet Union[9]. 
 
The genesis of the classed two broad legal traditions: Civil law and Common law may 
be stated as: 
 
Civil Law: The Civil, or Romano-Germanic legal tradition is the most influential, and 
the most widely distributed legal tradition around the world. It originates in Roman 
law, uses statutes and comprehensive codes as a primary means of ordering legal 
material, and relies heavily on legal scholars to ascertain and formulate its rules. Legal 
scholars typically identify three currently common families of laws within the civil 
law tradition: French, German, and Scandinavian. The French Commercial Code was 
written under Napoleon in 1807, and brought by his armies to Belgium, the 
Netherlands, part of Poland, Italy, and the Western regions of Germany. In the 
colonial era, France extended her legal influence to the Near East and Northern and 
Sub-Saharan Africa, Indochina, Oceania, and the French Caribbean islands. French 
legal influence has been significant as well in Luxembourg, Portugal, Spain, some of 
the Swiss cantons, and Italy. When the Spanish and Portuguese empires in Latin 
America dissolved in the 19th century, it was mainly the French civil law that the 
lawmakers of the new nations looked to for inspiration. 
 
The German Commercial Code was written in 1897 after Bismarck's unification of 
Germany, and perhaps because it was produced several decades later, was not as 
widely adopted as the French Code. It had an important influence on the legal theory 
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and doctrine in Austria, Czechoslovakia, Greece, Hungary, Italy, Switzerland, 
Yugoslavia, Japan, and Korea. Taiwan's laws came from China, which borrowed 
heavily from the German Code during its modernization. 
 
The Scandinavian family is usually viewed as part of the civil law tradition, although 
its law is less derivative of Roman law than the French and German families[10]. 
Although Nordic countries had civil codes as far back as the 18th century, these 
codes are not used anymore. Most writers describe the Scandinavian laws as similar 
to each other but "distinct" from others, so the 4 Nordic countries are treated 
generally as a separate family. 
 
Common Law: The family referred to as the common law tradition includes the law 
of England and those laws modeled on English law. The common law historically is 
formed by judges who have to resolve specific disputes. Largely precedents from 
judicial decisions, as opposed to contributions by scholars, shape common law. The 
roots of English law presently are from enactments by the legislature, wherein the 
incremental changes are from judicial decisions. Common law has spread to British 
colonies, including the United States, Canada, Australia, India, Singapore, and many 
other countries. 
 
The tradition of the English Common Law has been one of gradual development 
from a decision to decision: historically speaking, it has been case law derived, not 
enacted law. On the Continent, the development since the reception of Roman law 
has been quite different, from the interpretation of the Justinian's Corpus Juris to the 
codification, nation by nation, of abstract rules. So common law comes from the 
court, Continental Law from the study, the great jurists of England was judges, in the 
Continent professors. The base premise being, in the Continent, lawyers faced with a 
problem, even a new and unforeseen one, ask what solution the rule provides, in 
England and the United States they predict how the judge would deal with the 
problem, given existing decisions. 
 
In most cases, such classification is uncontroversial. In some cases, however, while 
the basic origin of laws is clear, laws over time have been amended to incorporate the 
needs of the adopting country as well as influences from other families. For example, 
although Ecuador is a French civil law country, its company law was revised in 1977 
in part to incorporate some common law rules. After World War II, the American 
occupying army changed some Japanese laws, although their basic German civil law 
structure remained. While Italian laws originate in the French tradition, over years 
they had some German influence. In all these and several other cases, they have 
classified a country based on the original structure of the laws it adopted, rather than 
on the revisions. 
 
Yet these and similar classifications are not at all self-evident. Rather, for about 
eighty percent of the 129 countries that Djankov, McLeish & Shleifer[11] examined, 
the categorization according to legal origin is far from clear. The difficulty arises 
mainly with respect to legal systems in Eastern Europe, Asia, Africa, and Latin 
America. Further, these can be amplified as: if the Company Law of the People?s 
Republic of China[12] of 1993 was primarily based upon the company laws of 
Taiwan, France, Germany, and Japan. For language reasons, legislators paid 
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particularly close attention to Taiwanese law. Yet, Taiwan's company law is itself a 
hybrid, since it was originally based on both German and Japanese law and, Japan 
after World War II, came under U.S. influence[13]. As a result, codified Chinese 
company law is to a large extent a mixture of various legal influences and not simply 
of German legal origin. This can also be seen in other areas of Chinese law because, 
in contrast to Germany (or France), there is no comprehensive civil code[14], and 
Chinese securities law as the securities law panning the world is in principle based on 
the U.S. model[15]. It is more difficult to criticize the classification of Japan as being 
of German legal origin. Between 1890 and 1900 Japan did indeed copy large parts of 
the five major German codes[16]. 
 
In Japan, however, these legal transplants have not necessarily retained their 
importance to Japanese law. For example, the Commercial Code of Japan has been 
substantially changed since World War II, in particular, because of American 
influence[17]. The same is true for other areas of trade and business law[18]. Indian 
law other than family law has followed the path of common law due to colonization 
as in many parts of the world, though many laws are written codes as opposed to 
principles evolved from judicial pronouncements; primordial being the law for 
contracts which as then was the principles of contract law as laid down by 
pronouncements in England. 
 
The religious traditions, such as Jewish law, Canon Law, Hindu law, and Muslim law, 
appear to be less relevant in matters of investor protection. Thus the Arabian 
countries unquestionably belong to Islamic law as far as family and inheritance law is 
concerned, just as in India personal law belongs to the religion professed by its 
citizen. In India family and inheritance law derives its origin from the 'religious 
precepts' of its citizen, Hindus the applicable family and inheritance law has its 
genesis in ancient Hindu law, for Muslims Islamic laws, albeit largely codified accept 
customs and traditions where uncodified. The economic law of these countries 
(including commercial law and the law of contract and tort) is heavily impressed by 
the legal thinking of the colonial and mandatory powers - the Common Law in the 
case of India, French law in the case of most of the Arab States. 
 
France adopted a civil law system characterized by fact-finding by state-employed 
judges, automatic review of decisions, and, later, a reliance on codes rather than 
judicial discretion. In contrast, England developed a common law system that relied 
on fact-finding by juries, independent judges, infrequent appeals, and judge-made law 
rather than strict codes. It may be probably said that pure legal systems no longer 
exists, In India with the large number of tribunals being formed under countries 
classed as common law system as in India, to address the need for specialized 
domain knowledge, address the delays in the judicial system, but with a conflicting 
mandate without its attendant jurisprudence, subject to appeals thereto to the judicial 
system, tribunals largely mandated to be a bench of ex-judges man along with 
technical members, thus reflecting a distinct partial move towards the civil law 
system. Similarly, civil law systems have adopted nuanced approaches to the 
common law system. 
 
Analysis of legal families has become relevant in finance where the legal system plays 
a crucial back of the mind role in capital investments and capital flows, 
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notwithstanding that securities laws are harmonized to US securities laws, primordial 
research being 'The Economic Consequences of Legal Origins'[19] for the last dozen 
years, Raphael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer, Robert Vishny 
(LLSV), and an array of co-authors and independent scholars have put together an 
impressive collection of papers which argue that legal origin helps explain investor 
protection, labor regulation, government ownership of banks, unemployment, the 
size of capital markets, and numerous other aspects of modern economies. To 
classify countries into legal families, LLSV relied principally on a publication of the 
American Association of Law Libraries called "Foreign Law: Current Sources of 
Codes and Basic Legislation in Jurisdictions around the World" by Reynolds and 
Flores[20]. 
 
  
 
[4] Glendon, M., Gordon M., Osakwe C., Comparative Legal Cambridge. Cambridge 
University Press. 1992 Ed., UK; Since 1970 
[5] See Beck & Levine, ibid. at 258-60 
[6] See ibid. at 256, 258-59. 
[7] Some studies regard the Scandinavian countries as part of the civil law tradition. 
See e.g. Rafael La Porta et al., “Law and Finance” (1998) 106 Journal of Political 
Economy 1113 at 1115 [La Porta et al., “Law and Finance”]. Others treat it as a 
separate legal family. See e.g. La Porta, Lopez-de-Silanes & Shleifer, “Securities Law”, 
supra note 9 at 14. 
[8] See Beck & Levine, supra note 10 at 257. 
[9] See Simeon Djankov, Caralee McLeish & Andrei Shleifer, “Private Credit in 129 
Countries” Journal of Financial Economics 84 (2007) 299–329. 
[10] Zweigert, Konrad, Kotz H., Introduction to Comparative Law, Oxford: 
Clarendon Press. 
[11] ibid @38 
[12] Adopted at the 5th Sess. of the Standing Comm. 8th Nat’l People’s Cong., 29 
December 1993, promulgated as Order No. 16 of the President of the P.R.C., 29 
December 1993, effective 1 July 1994, trans. in The Company Law of the People’s 
Republic of China (Beijing: Foreign Language Press, 2001) (P.R.C.). 
[13] See Mathias M. Siems, Convergence in Shareholder Law(Cambridge: Cambridge 
University Press) 
[14] There are “only” two legislative sources. See General Principles of the Civil Law 
of the People’s Republic of China (adopted at the 4th Sess. of the 6th Nat’l People’s 
Cong., 12 April 1986, promulgated as Order No. 37 of the President of the P.R.C., 
12 April 1986, effective 1 January 1987) (P.R.C.), trans. by Chinacourt, online: 
Chinacourt <http://en.chinacourt.org/public/detail.php?id=2696&gt;; The Contract 
Law of the People’s Republic of China (adopted at the 2d Sess. of the 9th Nat’l 
People’s Cong., 15 March 1999, effective 1 October 1999)(P.R.C.), trans. online: 
Judicial Protection of IPR in China -
http://www.chinaiprlaw.com/english/laws/laws2.htm&gt; 
[15] See Lawrence S. Liu, “Chinese Characteristics Compared: A Legal and Policy 
Perspective of Corporate Finance and Governance in Taiwan and China” (2001) at 2, 
online: Social Sciences Research Network http://ssrn.com/abstract=273174&gt. 
[16] See e.g. Zweigert & Kötz; supra note 16 at 298-301. But see Masao Ishimoto, 
“L’influence du Code civil français sur le droit civil japonais” [1954] R.I.D.C. 744. 
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[17] See generally Curtis Milhaupt, “Creative Norm Destruction: The Evolution of 
Nonlegal Rules in Japanese Corporate Governance” (2001) 149 U.Pa. L. Rev. 2083. 
Milhaupt writes: [T]he validity of the classification scheme used [by certain authors] 
to create the legal origin variable is highly suspect. For example, these studies list 
Japan as belonging to the German civil law family. This is partially, but only partially, 
true of Japan’s five major codes ... But many subsequent Commercial Code revisions 
and [a number of] important economic regulatory statutes [bearing on investor 
protections] are of U.S. origin. German law has had only a minor influence on 
postwar Japanese legal developments. Thus, the classification for Japan is only 
partially accurate and no theory is offered to explain why legal origin, as opposed to 
subsequent legal developments, would be determinative of corporate governance 
patterns. It would not be surprising if the classifications of legal origin for other 
countries in the study were subject to similar defects (ibid. at 2123, n. 131). 
[18] See R. Daniel Kelemen & Eric C. Sibbitt, “The Americanization of Japanese 
Law” (2002) 23 U. Pa. J. Int’l Econ. L. 269. 
[19] Raphael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer, Robert Vishny 
(LLSV): Journal of Economic Literature 2008, 46:2, 285–332: 
http:www.aeaweb.org/articles.php?doi 10.1257/jel.46.2.285 
[20] Reynolds, Flores., Foreign Law: Current Sources of Codes and Basic Legislation 
in Jurisdictions Around the World; 1989 Compare Thorsten Beck & Ross Levine, 
“Legal Institutions and Financial Development” in Claude Ménard & Mary M. 
Shirley, eds., Handbook of New Institutional Economics (Dordrecht, Neth.: 
Springer, 2005) 251 at 254-58 (tracing origins to the fifteenth century for France and 
to the sixteenth and seventeenth centuries for England). 
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COURTS AND LITIGATIONS IN INDIA 
 
I) Courts in India and its Jurisdiction: 
An Aspect of appreciating the economic condition in a country is the factor of the 
efficacy and integrity of a dispute redressal system. Dispute redressal system is the 
primordial function of the judiciary unless contracted by parties to avail alternate 
dispute redressal system under the framework of established enactments. 
 
The Indian Judiciary is partly a continuation of the British legal system established by 
the English in the mid-19th century based on a typical hybrid legal system in which 
customs, precedents, and legislative law -have a validity of the law. The Constitution 
of India is the supreme legal document of the country. There are various levels of 
judiciary in India - different types of courts, each with varying powers depending on 
the tier and jurisdiction bestowed upon them. They form a strict hierarchy of 
importance, in line with the order of the courts in which they sit, with the Supreme 
Court of India at the top, followed by High Courts of respective states with district 
judges sitting in District Courts and Magistrates of Second Class and Civil Judge 
(Junior Division) at the bottom. Courts hear criminal and civil cases, including 
disputes between individuals and the government. The Indian judiciary is 
independent of the executive and legislative branches of government according to 
the Constitution. 
 
India has a highly developed codified legal system, initially inherited from the British 
but thereafter extensively re-worked and substantively re-structured and a subtle 
movement toward tribunalisation46 thus a biased shift towards the Civil Law legal 
system. 
 
India also possesses a judicial system that is ranked as one of the finest in the world 
and is administered by a three-tiered judicial structure. The Supreme Court of India 
(hereinafter "Supreme Court") is the apex federal court below which fall the 
respective High Courts that head state-level judicial administration. Each state is 
further divided into judicial districts presided over by a District and Sessions Judge, 
who is the highest judicial authority in a district. The judicial districts comprise trial 
courts of civil and criminal jurisdiction. 
 
*Supreme Court: The Supreme Court of India is the highest court of the land as 
established by Part V, Chapter IV of the Constitution of India. According to the 
Constitution of India, the role of the Supreme Court is that of a federal court, 
guardian of the Constitution, and the highest court of appeal. Articles 124 to 147 of 
the Constitution of India lay down the composition and jurisdiction of the Supreme 
Court of India. 
The proceedings of the Supreme Court are conducted in English only. Supreme 
Court Rules, 1966 are framed under Article 145 of the Constitution to regulate the 
practice and procedure of the Supreme Court. 
Primarily, it is an appellate court that takes up appeals against judgments of the High 
Courts of the states and territories. 
The Supreme Court exercises original, appellate and advisory jurisdiction. Its 
exclusive original jurisdiction extends to all disputes between the GoI and one or 
more States or between two or more States. The Constitution gives extensive original 
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jurisdiction to the Supreme Court to enforce fundamental rights. The appellate 
jurisdiction of the Supreme Court can be invoked by a certificate of the High Court 
concerned or by special leave granted by the Supreme Court in respect of any 
judgment, decree, or final order of a High Court in cases both civil and criminal, 
involving substantial questions of law as to the interpretation of the constitution. 
Under its advisory jurisdiction, the President of India is entitled to consult the 
Supreme Court on any question of fact or law of public importance. 
It also takes writ petitions in cases of serious human rights violations or any petition 
filed under Article 32 which is the right to constitutional remedies or if a case 
involves a serious issue that needs immediate resolution. 
The Supreme Court has been responsible for the introduction of several concepts of 
critical importance including inter alia, the concept of Public Interest Litigation 
(hereinafter "PIL") which stands for litigation in the interests of the public in general. 
Through the PIL, the Supreme Court has imparted easier access to the law and 
introduced a broader public interest perspective to litigation addressing important 
issues including inter alia, human rights, consumer welfare, and protection of the 
environment. 
The Supreme Court of India had its inaugural sitting on 28 January 1950. 
 
*High Courts: There are 21 High Courts in India at present. High Courts have 
powers of superintendence over all courts within their jurisdiction. Certain High 
Courts have original in addition to appellate jurisdiction. The precise territorial 
jurisdiction of each High Court varies, these courts have jurisdiction over a state, a 
union territory or a group of states and union territories. 
High Courts are instituted as constitutional courts under Part VI, Chapter V, Article 
214 of the Indian Constitution. Primarily the work of most High Courts consists of 
Appeals from lower courts and writ petitions in terms of Article 226 of the 
Constitution of India. Writ Jurisdiction is the original jurisdiction of the High Court. 
High courts may also enjoy original jurisdiction in certain matters if so designated 
specifically in a state or Federal law. e.g.: Company law cases are instituted only in a 
High Court. 
 
The High Courts are the principal civil courts of original jurisdiction in the state 
along with District Courts which are subordinate to the High courts. Below the High 
Courts are a hierarchy of subordinate courts such as the civil courts, family courts, 
criminal courts, and various other district courts. However, High courts exercise their 
original civil and criminal jurisdiction only if the courts subordinate to the High court 
in the state are not competent (not authorized by law) to try such matters for lack of 
pecuniary, territorial jurisdiction. 
 
Article 141 of the Constitution of India mandates that subordinate Courts are bound 
by the judgments and orders of the Supreme Court of India as precedence. 
*Tribunals: Certain important areas of law have dedicated tribunals to facilitate the 
speedy dissemination of justice by individuals qualified in specific fields. These 
include the Company Law Board, the Income Tax Appellate Tribunal, the Labour 
Appellate Tribunal, the Copyright Board, Securities Appellate Tribunal, and others. 
Certain disputes may be referred to in-house dispute redressal systems within certain 
government bodies and government companies. 
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i) Jurisdiction: 
Jurisdiction may be defined as the power or authority of a court to hear and 
determine a cause, to adjudicate, and exercise any judicial power in relation to it, 
which may depend upon the fulfillment of certain conditions or the existence of a 
particular fact. If such a condition is satisfied, only then does the authority or Court, 
as the case may be, have the jurisdiction to entertain and try the matter. Jurisdiction 
of the courts may be classified under the following categories: 
 
Original and Appellate Jurisdiction: The jurisdiction of a court may be classified as 
original and appellate. In the exercise of original jurisdiction, a court entertains and 
decides suits and in the exercise of its appellate jurisdiction, it entertains and decides 
appeals from lower courts. Munsiffs Courts, Courts of Civil Judge, and Small Cause 
Courts possess original jurisdiction only, while District Courts and High Courts have 
original as well as appellate jurisdictions, subject to certain exceptions. Indian courts 
generally have jurisdiction over a specific suit in the following circumstances: 
o Where the whole or part of the cause of action (the act or omission that triggered 
the dispute) arose in the territorial jurisdiction of the court. 
o Where the defendant resides within the territorial jurisdiction of the court. 
o Where the subject of the suit is immovable property (real property and items 
permanently affixed thereto), where such immovable property is situated within the 
jurisdiction of the court. 
Thus may be also stated as: 
* Territorial or Local Jurisdiction: Every court has its own local or territorial limits 
beyond which it cannot exercise its jurisdiction. The Government fixes these limits. 
* Pecuniary Jurisdiction: The Code of Civil Procedure provides that a court will have 
jurisdiction only over those suits the amount or value of the subject matter which 
does not exceed the pecuniary limits of its jurisdiction. Some courts have unlimited 
pecuniary jurisdiction i.e. High Courts and District Courts in certain states have no 
pecuniary limitations. 
* Jurisdiction as to Subject Matter: Different courts have been empowered to decide 
different types of suits. Certain courts are precluded from entertaining certain suits. 
For example, the Presidency Small Causes Courts have no jurisdiction to try suits for 
specific performance of a contract, partition of immovable property, etc. Similarly, 
matters pertaining to the laws relating to tenancy are assigned to the Presidency Small 
Causes Court and therefore, no other Court would have jurisdiction to entertain and 
try such matters. 
 
ii) Certain Reliefs Available Before The Indian Courts: 
In a civil action amongst the gamut of reliefs, the following are sought after: 
*Interim Relief: As suits filed in Indian courts can often take inordinate amounts of 
time, the plaintiff may apply for urgent relief to seek an injunction restraining the 
opposite party from disturbing the status quo. Interim orders are those orders passed 
by the court during the pendency of a suit or proceeding which do not determine 
finally the substantive rights and liabilities of the parties in respect of the subject 
matter of the suit or proceeding. Interim orders are necessary to deal with and 
protect the rights of the parties in the interval between the commencement of the 
proceedings and final adjudication. They enable the court to grant such relief or pass 
such order as may be necessary, just, or equitable. Hence, interim proceedings play a 
crucial role in the conduct of litigation between the parties. Injunctions are a popular 
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form of interim relief. Injunctions may be temporary (granted for any time period up 
to the conclusion of the suit) or permanent. The grant of injunction is a discretionary 
remedy and in the exercise of judicial discretion in granting or refusing to grant, the 
court will take into consideration the following guidelines: 
* Prima Facie Case: The applicant must make out a prima facie case in support of the 
right claimed by him and should be able to convince the court that there is a 
bonafide dispute raised by the applicant - that there is a strong case for trial which 
needs investigation and a decision on merits and the facts before the court there is a 
probability of the applicant being entitled to the relief claimed by him. 
* Irreparable Injury The applicant must further satisfy the court that he will suffer 
irreparable injury if the injunction as prayed is not granted and that there is no other 
remedy open to him by which he can be protected from the consequences of 
apprehended injury. 
* Balance of Convenience: In addition to the above two conditions, the court must 
also be satisfied that the balance of convenience must be in favor of the applicant. In 
order to determine the same, the court needs to look into the factors such as whether 
it could cause greater inconvenience to the plaintiff if the injunction was not granted. 
whether the party seeking injunction could be adequately compensated by awarding 
damages and the defendant would be in a financial position to pay them. 
 
*Specific Relief: The Specific Relief Act, 1963 provides for specific relief to enforce 
individual civil rights and not for the mere purpose of enforcing civil law and 
includes all the cases where the Court can order specific performance of an 
enforceable contract. Specific performance is an order of the court that requires a 
party to perform a specific act, usually what is stated in a contract. While specific 
performance can be in the form of any type of forced action, it is usually used to 
complete a previously established transaction, thus being the most effective remedy 
in protecting the expectation interest of the innocent party to a contract. The 
aggrieved party may approach a Court for specific performance of a contract. The 
Court will direct the offender party to fulfill his part of obligations as per the 
enforceable contract. 
 
*Damages: Under the common law, the primary remedy upon breach of contract is 
that of damages. The goal of damages in tort actions is to make the injured party 
whole through the remedy of money to compensate for tangible and intangible losses 
caused by the tort. Under the (Indian) Contract Act, the remedy of damages is laid 
down in Sections 73 and 74. Section 73 states that where a contract is broken, the 
party suffering from the breach of contract is entitled to receive compensation from 
the party who has broken the contract. However, no compensation is payable for any 
remote or indirect loss or damage. 
Section 74 deals with liquidated damages and provides for the measure of damages in 
two classes: (i) where the contract names a sum to be paid in case of breach; and (ii) 
where the contract contains any other stipulation by way of penalty. In both classes, 
the measure of damages is as per Section 74, reasonable compensation not exceeding 
the amount or penalty stipulated for. 
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BUSINESS REGULATION IN INDIA 
 
I) Economic Regulations: Economic laws of the country may be mapped broadly 
into: 
i) Corporate Laws: Primarily the Companies Act, 2013 ("Companies Act") and the 
regulations laid down by the Securities and Exchanges Board of India ("SEBI"); 
ii) Operational and contract laws as Industries (Development and Regulation) Act, 
1951; Indian Contract Act, 1872, Sale of Goods Act, 1930, Specific Relief Act, 1963, 
Competition Act, 2002. 
iii) Exchange Control Laws: Primarily the Foreign Exchange Management Act, 1999 
("FEMA") and numerous circulars, notifications, and press notes issued under the 
same; 
iv) Sector-Specific Laws: Specific Laws relating to Financial Services (banking, non-
banking financial services), Infrastructure (highways, airports), and other sectors: 
v) Intellectual property laws; and, 
vi) Tax framework; 
 
The main enactments may be stated as: 
#Companies Act, 2013: In the business framework domain, high at the pecking 
order for the business legal environment is the enactment pertaining to corporate 
body as to its structuring, setting up, operation, governance et al. India gave to itself a 
fresh enactment for the same being Companies Act, 2013. The objective behind the 
2013 Act is lesser Government approvals and enhanced self-regulations coupled with 
an emphasis on corporate democracy. The 2013 Act delinks the procedural aspects 
from the substantive law and provides greater flexibility in rule-making to enable 
adaptation to the changing economic and technical environment. Under this Act, it 
empowers the Central Government to regulate the formation, financing, functioning 
and winding up of companies. It contains the mechanism regarding organisational, 
financial, managerial, and all the relevant aspects of a company. Operating the Act 
would need rules to be formulated, the same are yet to be notified fully, thus only a 
part (98 sections of 470 sections of the 2013 Act has been operationalised/notified, 
for the non operationalised parts the provisions from the earlier 1956 Act prevails. 
 
Mergers and Acquisitions- Mergers and amalgamations are the subject matter of the 
Companies Act. The power to approve amalgamations, mergers, and de-mergers 
rests with the State High Courts of India for both listed and unlisted companies 
wherein the registered offices of the company are registered. This power was under 
the 1956 Act was proposed to be transferred pursuant to the Companies (Second 
Amendment) Act, 2002, to the National Company Law Tribunal (hereinafter the 
"NCLT") this position is maintained under the 2013 Act. The present 2013 Act has 
transferred the same to NCLT subject to being notified. 
* Under the provisions laid down, GoI may order the amalgamation of two or more 
companies if it believes this to be in the public interest. The Board for Industrial and 
Financial Reconstruction (hereinafter "BIFR") can issue orders under the Sick 
Industrial Companies (Special Provisions) Act, 1985 (hereinafter "SICA"), for the 
amalgamation of a sick "industrial" company with another company [which powers, 
when notified, would be transferred to NCLT and dealt under Chapter XIX of the 
2013 Companies Act -Revival and Rehabilitation Of Sick Companies] 
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* SEBI regulates takeovers and substantial acquisitions of shares of a listed company 
vide the SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 1997 
(hereinafter "SEBI Takeover Regulations") as amended from time to time. The same 
usually provide for acquirers to make public announcements in cases of acquisition 
of shares beyond a certain percentage, consolidation of holdings, and acquisition of 
control over a company however the same is done away with in the transfer of shares 
between Indian promoters and foreign collaborators who are shareholders. The 
regulations also provide for bail-out takeovers i.e. the substantial acquisition of shares 
in a financially weak company in pursuance of an approved scheme of rehabilitation. 
 
#Industries (Development and Regulation) Act, 1951: To provide the Central 
Government with the means to implement its industrial policies, several legislations 
have been enacted. The most important being the Industries (Development and 
Regulation) Act, 1951 (IDRA). The main objectives of the Act are to empower the 
Government to take necessary steps for the development of industries; to regulate 
the pattern and direction of industrial development; and to control the activities, 
performance, and results of industrial undertakings in the public interest. 
 
#Indian Contract Act, 1872 The bulk of the transactions in trade, commerce, and 
industry are based on contracts. In India, the Indian Contract Act, 1872 is the 
governing legislation for contracts, which lays down the general principles relating to 
the formation, performance, and enforceability of contracts and the rules relating to 
certain special types of contracts like Indemnity and Guarantee; Bailment and Pledge; 
as well as Agency. The allied Acts to contract formation is the Sale of Goods Act, 
1930, and the Specific Relief Act, 1963. 
 
#Competition Act: The GoI has notified the Competition Act, 2002 (hereinafter 
"Competition Act") which shall repeal the MRTP Act as and when all the substantive 
provisions of the Competition Act are notified in their entirety[21] Under the 
Competition Act, mergers, amalgamations, and acquisitions with substantial asset 
base or turnover would require to be scrutinized by the CCI. A Combination that 
exceeds the threshold limits specified in the Competition Act in terms of assets or 
turnover or which causes or is likely to cause an appreciable adverse effect on 
competition within the relevant market in India can be scrutinized by the CCI. 
The Competition Act would require the CCI to be notified of mergers exceeding 
combined assets of INR 10 billion or a combined turnover of INR 30 billion. The 
Competition Act also empowers the CCI to scrutinize mergers after they are 
announced. The CCI would be empowered to launch an investigation on its initiative 
or in response to complaints from a consumer or a voluntary consumer organization 
or at the request of the GoI or a State Government or statutory authority. The 
highlights of the Act are as: 
* The main objectives of the Competition Act are to promote and sustain 
competition in markets in India, to protect the interests of consumers, and to ensure 
freedom of trade for market participants. 
* The Competition Act prohibits anti-competitive agreements; prohibits abuse of 
dominance; regulates combinations, such as acquisitions, mergers, and 
amalgamations of a certain size; establishes the CCI and sets its functions and 
powers. 
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* The Competition Act applies to all enterprises and primarily seeks to address the 
following anti-trust situations: (i) anti-competitive agreements; (ii) abuse of dominant 
position and (iii) combinations. 
(a) Anti-Competitive Agreements: In terms of the Competition Act, agreements with 
respect to production, supply, distribution, storage, acquisition or control of goods, 
or provision of services, which cause or are likely to cause an appreciable adverse 
effect on competition are void. 
(b) Abuse of Dominant Position: The Competition Act restrains enterprises from the 
abuse of their dominant positions. "Dominant Position" means the position of 
strength enjoyed by an enterprise in the relevant market in India, which enables it to 
operate independently of competitive forces prevailing in the relevant market, or 
affects its competitors or consumers or the relevant market in its favour. 
(c) Combination- The Competition Act has introduced the concept of the 
"Combination" of enterprises and persons. In terms of the Competition Act, a 
Combination may be formed by either the acquisition of enterprises by persons; the 
acquiring of control by enterprises; or the merger or amalgamation of enterprises 
The provisions of the Competition Act render any Combination, which causes or is 
likely to cause an appreciable adverse effect on competition within the relevant 
market in India void. The Competition Act authorizes the CCI to enquire into anti-
competitive agreements and (or) abuse of a Dominant Position by initiating suo 
moto inquiries; or upon receipt of a complaint from any person, consumer, or their 
association or trade association; or upon a reference made to it by the GoI or a State 
Government or statutory authority. In cases of Combination, the CCI may take 
cognizance of the same either suo moto or upon prior notification by parties. Such 
prior notifications by parties in respect of a Combination are mandatory. The CCI 
has powers to pass, inter alia, all or any of the following orders in case of an adverse 
finding: 
* Orders to cease and desist; 
* Orders that impose penalties as the CCI may deem fit upon each of such person or 
enterprises which are parties to such agreements or abuse; 
* Orders directing the modification of agreements; 
* Order that an acquisition, acquiring of control, and merger or amalgamation shall 
not be given effect to. 
* Orders directing the break-up of a dominant entity. 
 
#Securities law- the gamut of laws and regulations as securities law for primary 
markets (IPOs, QIPs, etc.) or in the secondary markets (insider trading, market 
manipulation, etc.) emanate from the Securities and Exchange Board of India Act, 
1992 and its Rules, Regulations, General Orders, Guidelines, Master Circulars & 
Circulars. 
 
#The Foreign Exchange Management Act, 1999 ("FEMA") consolidates the law 
relating to foreign exchange to facilitate external trade and payments and promoting 
the orderly development and maintenance of the foreign exchange market in India. 
FEMA, along with the rules and regulations framed under it, governs foreign 
exchange transactions in and from India. All foreign investments into India interalia 
for FDI/FII are governed under FEMA. 



15 | P a g e  
 

FEMA places all foreign exchange offenses under the purview of civil law, thus 
subjecting them only to monetary penalties in contrast with their categorization as 
criminal offenses under the previous (FERA) regime. 
 
  
 
[21] ., all cases pertaining to monopolistic or restrictive trade practices pending ( 
including such cases, in which any unfair trade practice has also been alleged) before 
the MRTP Commission shall after the expiry of two years stand transferred to the 
Competition Appellate Tribunal. Further, cases pertaining to unfair trade practices 
shall stand transferred to the National Commission constituted under the Consumer 
Protection Act, 1986. 
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ENVIRONMENT AND CONSUMER LEGISLATION 
 
i) ENVIRONMENT LEGISLATION 
 
The applicable enactments pertaining to environmental protection are as: 
* The Environment (Protection) Act, 1986: this Act authorizes the central 
government to protect and improve environmental quality, control and reduce 
pollution from all sources, and prohibit or restrict the setting and /or operation of 
any industrial facility on environmental grounds. 
* The National Environmental Tribunal Act, 1995: this Act has been created to 
award compensation for damages to persons, property, and the environment arising 
from any activity involving hazardous substances. 
* The National Environment Appellate Authority Act, 1997: this Act has been 
created to hear appeals with respect to restrictions of areas in which classes of 
industries, etc. are carried out or prescribed subject to certain safeguards under the 
EPA. 
* The Biological Diversity Act, 2002: This is an Act to provide for the conservation 
of biological diversity, sustainable use of its components, and fair and equitable 
sharing of the benefits arising out of the use of biological resources and knowledge 
associated with it. 
 
Rules 
* The Environment (Protection) Rules, 1986: these rules lay down procedures for 
setting standards of emission or discharge of environmental pollutants. 
* The objective of Hazardous Waste (Management and Handling) Rules: 1989 - these 
rules deal with the control, generation, collection, treatment, import, storage, and 
handling of hazardous waste. 
* The Manufacture, Storage, and Import of Hazardous Rules, 1989: define the terms 
used in this context, and set up an authority to inspect, once a year, the industrial 
activity connected with hazardous chemicals and isolated storage facilities. 
* The Manufacture, Use, Import, Export, and Storage of hazardous Micro-
organisms/ Genetically Engineered Organisms or Cells Rules, 1989: were introduced 
to protect the environment, nature, and health, in connection with the application of 
gene technology and microorganisms. 
* The Public Liability Insurance Act and Rules and Amendment, 1992: was drawn up 
to provide for public liability insurance to provide immediate relief to the persons 
affected by accident while handling any hazardous substance. 
* The Biomedical Waste (Management and Handling) Rules, 1998: these rules pertain 
to health care institutions, streamline the process of proper handling of hospital 
waste such as segregation, disposal, collection, and treatment. 
* The Environment (Siting for Industrial Projects) Rules, 1999: lay down detailed 
provisions relating to areas to be avoided for siting of industries, precautionary 
measures to be taken for site selecting as also the aspects of environmental 
protection which should have been incorporated during the implementation of the 
industrial development projects. 
* The Municipal Solid Wastes (Management and Handling) Rules, 2000: apply to 
every municipal authority responsible for the collection, segregation, storage, 
transportation, processing, and disposal of municipal solid wastes. 
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* The Ozone Depleting Substances (Regulation and Control) Rules, 2000: these rules 
have been laid down for the regulation of production and consumption of ozone-
depleting substances. 
* The Batteries (Management and Handling) Rules, 2001: rules shall apply to every 
manufacturer, importer, re-conditioner, assembler, dealer, auctioneer, consumer, and 
bulk consumer involved in the manufacture, processing, sale, purchase, and use of 
batteries or components to regulate and ensure the environmentally safe disposal of 
used batteries. 
* The Noise Pollution (Regulation and Control) (Amendment) Rules 2002: lay down 
such terms and conditions as are necessary to reduce noise pollution, permit the use 
of loud speakers or public address systems during night hours (between 10:00 p.m. to 
12:00 midnight) on or during any cultural or religious festive occasion. 
 
*Forest and wildlife 
* The Indian Forest Act, 1927 - and Amendment, 1984: It was enacted to 
'consolidate the law related to forest, the transit of forest produce, and the duty 
leviable on timber and other forest produce'. 
* The Wildlife Protection Act, Rules 1973, and Amendment 1991: provides for the 
protection of birds and animals and for all matters that are connected to it whether it 
be their habitat the waterhole, or the forests that sustain them. 
* The Forest (Conservation) Act and Rules, 1981: provides for the protection of and 
the conservation of forests. 
 
*Water 
* The Easement Act, 1882: This Act defines private rights to use a resource that is, 
groundwater, by viewing it as an attachment to the land. It also states that all surface 
water belongs to the state and is a state property. 
* The Indian Fisheries Act, 1897: establishes two sets of penal offenses whereby the 
government can sue any person who uses dynamite or other explosive substance in 
any way (whether coastal or inland) with intent to catch or destroy any fish or 
poisonous fish to kill. 
* The River Boards Act, 1956: enables the states to enroll the central government in 
setting up an Advisory River Board to resolve issues in inter-state cooperation. 
* The Merchant Shipping Act, 1970: This aims to deal with waste arising from ships 
along with the coastal areas within a specified radius. 
* The Water (Prevention and Control of Pollution) Act, 1974: establishes an 
institutional structure for preventing and abating water pollution. It establishes 
standards for water quality and effluent. Polluting industries must seek permission to 
discharge waste into effluent bodies. 
The CPCB (Central Pollution Control Board) was constituted under this Act. 
* The Water (Prevention and Control of Pollution) Cess Act, 1977: provides for the 
levy and collection of cess or fees on water-consuming industries and local 
authorities. 
* The Water (Prevention and Control of Pollution) Cess Rules, 1978: contains the 
standard definitions and indicate the kind of and location of meters that every 
consumer of water is required to affix. 
* The Coastal Regulation Zone Notification, 1991: puts regulations on various 
activities, including construction, are regulated. It gives some protection to the 
backwaters and estuaries. 
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*Air 
* The Factories Act, 1948: was the first to express concern for the working 
environment of the workers. The amendment of 1987 has sharpened its 
environmental focus and expanded its application to hazardous processes. 
* The Air (Prevention and Control of Pollution) Act, 1981: provides for the control 
and abatement of air pollution. It entrusts the power of enforcing this Act to the 
CPCB. 
* The Air (Prevention and Control of Pollution) Rules, 1982: defines the procedures 
of the meetings of the Boards and the powers entrusted to them. 
* The Atomic Energy Act, of 1982: deals with radioactive waste. 
* The Air (Prevention and Control of Pollution) Amendment Act, 1987: empowers 
the central and state pollution control boards to meet with grave emergencies of air 
pollution. 
* The Motor Vehicles Act, 1988 states that all hazardous waste is to be properly 
packaged, labeled, and transported. 
 
The various statutes mentioned above confer power on the appropriate government, 
(i.e., the GoI or the relevant state governments) to make rules there to give effect to 
the various provisions contained in the statutes. 
 
Further, the authorities constituted under the various statutes are conferred with 
powers to make regulations in certain cases and the appropriate governments are also 
conferred with powers to issue notifications as may be required. Therefore, in 
addition to the statutes and the rules framed there under, the various regulations and 
notifications issued have to be taken into consideration for purposes of compliance. 
 
Consequences of non-compliance with relevant provisions of the statutes are 
provided in the respective statutes. Violation of provisions attracts inter alia, fine, and 
(or) imprisonment. In some extreme cases, licenses and consents are liable to be 
canceled. 
 
The GoI notified The National Rehabilitation and Resettlement Policy 2007 ( 
hereinafter "R&R Policy") to inter alia minimize displacement and promote non 
displacing or least displacing alternatives for the affected families, to ensure adequate 
rehabilitation package and special care for protecting the rights of the weaker 
sections of society, to provide a better standard of living and where displacement is 
on account of land acquisition, facilitate a harmonious relationship between the 
requiring body and affected families through mutual cooperation. 
 
In order to give statutory effect to the R&R Policy 2007 and provide for social 
impact assessment, the GoI had introduced the Rehabilitation and Resettlement Bill 
2007 which presently stands lapsed[29]. 
 
(ii) CONSUMER LAWS 
The central consumer legislation is the Consumer Protection Act, 1986 (hereinafter 
"CPA"). The CPA is a comprehensive piece of consumer legislation enacted for the 
better protection of the interests of consumers by providing for the establishment of 
consumer councils and other forums for the settlement of consumer disputes. 
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Though there are various scattered pieces of legislation relating to inter alia, 
standardization, grading, packaging and branding, prevention of food adulteration, 
weights and measures, and hoarding and profiteering which do not specifically 
mention the concept of consumer interest however contain provisions nevertheless 
to defend consumers. 
 
Under the provisions of the CPA, a "Consumer" means, inter alia, any person who 
buys goods or hires or avails of any services for a consideration. Upon the detection 
of any defect in the goods or of any deficiency in the services availed by a consumer, 
there is a right available to such consumer to file a complaint with the appropriate 
dispute redressal forum. There is a three-tiered structure of forums established under 
the CPA: the District Consumer Disputes Redressal Forums (hereinafter "District 
Forums"), the State Consumer Disputes Redressal Commissions (hereinafter "State 
Commissions"), and the National Consumer Disputes Redressal Commission 
(hereinafter "National Commission"). The jurisdiction of these forums to entertain a 
complaint by a consumer depends on the value of the goods and services and the 
compensation claimed. 
 
In cases where the value does not exceed INR 2 million, the jurisdiction is that of the 
concerned District Forum. Where the value exceeds INR 2 million but does not 
exceed INR 10 million, the complaint lies with the concerned State Commission and 
in cases where the value exceeds INR 10 million, the complaint is filed with the 
National Commission. If the consumer is not satisfied by an order passed by any 
forum, the consumer may file an appeal against the said order with the higher forum. 
Appeals against orders of the National Commission are filed with the Supreme 
Court. 
 
In addition to the consumer dispute redressal agencies, there are consumer 
protection councils, namely, the Central Consumer Protection Council and State 
Consumer Protection Councils. The objectives of these councils are the promotion 
and protection of consumer rights. 
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INTELLECTUAL PROPERTY LAWS 
 
Intellectual property rights as a collective term include the following independent IP 
rights which can be collectively used for protecting different aspects of an inventive 
work for multiple protection:- Patents, Copyrights, Trademarks, Registered 
(industrial) design, Protection of IC layout design, Geographical indications, and 
Protection of undisclosed information. 
 
The importance of intellectual property in India is well established at all levels 
statutory, administrative and judicial. India ratified the agreement establishing the 
World Trade Organization (hereinafter "WTO"). This agreement, inter alia, contains 
an agreement on Trade Related Aspects of Intellectual Property Rights (hereinafter 
"TRIPS"). India has laid down minimum norms and standards with respect to 
Patents; Trademarks; Copyright; Geographical indications; and Designs. Wherein 
TRIPS lays down minimum standards for the protection and enforcement of 
intellectual property rights in member countries. Such countries are required to 
promote effective and adequate protection of intellectual property rights with the 
objective of reducing distortions and impediments to international trade. The 
obligations under the TRIPS agreement relate to the provision of minimum 
standards of protection within the legal systems and practices of the member 
countries. 
 
i) Patents - Patent Act, 1970:- 
In accordance with the terms of TRIPS, India was imparted a total period of ten 
years (1995-2004) to apply the provisions of TRIPS and for extending product patent 
protection to areas of technology not hitherto protected. 
India had taken a three-phase obligation under the terms of TRIPS. In the first 
phase, India's Patent Act, 1970 was amended by the Patents (Amendment) Act, 1999, 
to introduce a transitional (mailbox) facility to receive and hold patent applications in 
the fields of pharmaceuticals and agriculture chemicals until the end of 2004. 
In the second phase, the GoI was obligated to increase the term of a patent to twenty 
years from the date of filing of the patent application. It was further obligated to 
amend the laws on infringement to shift the burden of proof away from the 
defendant and to alter the section on compulsory licenses. Pursuant to the above, the 
Patents (Amendment) Act, 2002 was enacted. 
In the third phase, the GoI was obligated to pass a law to introduce product patent 
protection in all fields of technology. The Patent (Third Amendment) Act, 2005 
(hereinafter "2005 Act") was enacted. 
The 2005 Act seeks to protect the interests of consumers with in-built safeguards, 
checks, and balances. It contains comprehensive provisions to deal with issues 
concerning the pricing of products. Safeguards include inter alia, provisions for 
compulsory licensing to ensure availability of products at reasonable prices, parallel 
import of products, acquisition of patent rights by the GoI, revocation of patents in 
the public interest, and provisions to deal with emergencies. 
The 2005 Act also seeks to protect the interests of the domestic industries including 
inter alia, the pharmaceutical and chemical industries. The Patents Act, 1970, 
incorporates special measures to protect national security. It empowers the GoI to 
withhold any information relating to any patentable invention or application that it 
considers prejudicial to national security. 
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ii) Trademarks- Trademarks Act, 1999:- 
Trademarks in India are governed by the Trademarks Act, 1999 (hereinafter "TM 
Act"). The TM Act broadens the definition of a "trademark" and simplifies 
procedures. Trademarks consist of inter alia, a device, brand, heading, label, ticket, 
name, signature, word, letter, numeral, shape of goods, and packaging or 
combination of colors that are capable of being represented graphically and capable 
of distinguishing the goods or services of one person from those of others. The TM 
Act provides for exclusive registration of service marks, based on the international 
classification of services, in addition to goods. It also includes provisions for 
registering collective marks. It prohibits registration of certain marks that are mere 
reproductions or imitations of a "well-known mark" and provides for a single 
registration application in more than one class of goods and services. The definition 
of "mark" is extended to include the shape of goods, packaging, and combination of 
colors. 
The TM Act provides for the registration of trademarks and allows the assignment of 
trademarks to another entity. Non-use of a mark over a specified period is one of the 
grounds for canceling registration. 
The TM Act makes trademark infringement a non-bailable offense and punishment 
has been extended to a maximum of three years' imprisonment. It also harmonizes 
penal provisions with those of the Copyright Law. 
 
iii) Copyright- Copyright Act, 1957 
Copyright in India for published and unpublished literary, dramatic, musical, artistic, 
and film works is protected under the Copyright Act, 1957. The Copyright Act 
extends copyright protection to inter alia, computer software, commercial art, 
posters, drawings, designs, and monograms, and the sale and hiring of computer 
programs, films, and sound recordings. They also provide for improved protection of 
literary and artistic work and establish more efficient enforcement. Audio or audio-
visual recordings of a live performance and their public broadcasts now require the 
consent of the performer(s). 
 
iv) Geographical Indications of Goods (Registration and Protection) Act, 1999 
Geographical Indications relating to goods in India are dealt with by the 
Geographical Indications of Goods (Registration and Protection) Act, 1999 ("GI 
Act"). TRIPS contains a general obligation that parties shall provide the legal means 
for interested parties to prevent the use of any means in the designation or 
presentation of a good that indicates or suggests that the good in question originates 
in a geographical area other than the true place of origin in a manner which misleads 
the public as to the geographical origin of the good. 
 
The GI Act was enacted to register and protect geographical indication of goods that 
originate from or are manufactured in a particular territory, region, or even locality. 
These goods include agricultural, natural, or manufactured goods that are distinct 
from similar products due to quality, reputation, or any other characteristic that is 
essentially attributable to their geographical origin. Under the GI Act, such 
distinctive geographical indication can be protected by registration thus facilitating 
the promotion of Indian goods when exported overseas and in turn protecting 
consumers from deception. Registered geographical indication shall not be the 
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subject matter of assignment, transmission, licensing, pledge, mortgage, or any such 
other agreement. 
 
v) Designs Act, 2000 
TRIPS provides for the objective of protection of new or original independently 
created industrial Designs. Pursuant to the same, the object of the Designs Act, 2000 
(hereinafter "Designs Act") is to protect new or original designs that are 
independently created in order to be applied to or that apply to a particular article to 
be manufactured by industrial process or means. 
 
As per the Designs Act, "design" means only the features of shape, configuration, 
pattern, ornament, or composition of lines or colors applied to any "article" whether 
in two dimensional or three dimensional or in both forms, by any industrial process 
or means, whether manual mechanical or chemical, separate or combined, which in 
the finished article appeal to and are judged solely by the eye. 
 
The registration of a design confers copyright upon the registered proprietor, which 
grants the exclusive right to the holder to apply a design to an article in the relevant 
registered class for the period of registration. Registration of a design is valid for ten 
years. 
The Designs Act provides for civil remedies in cases of infringement of copyright in 
a design but does not provide for criminal actions. The civil remedies available in 
such cases are injunctions, damages, compensation, or delivery-up of the infringing 
articles. 
 
India is a signatory to the Washington Treaty of 1989, which is administered by the 
World Intellectual Property Organization (hereinafter "WIPO"). The main 
obligations of the same are in respect of the original layout designs of integrated 
circuits. This is reflected in The Semiconductor Integrated Circuits Layout-Design 
Act, 2000. 
 
vi) Information Technology Act, 2000 
Information Technology: In accordance with the changing scenario of transactions 
which are the subject of intellectual property rights, India's Information Technology 
Act, 2000 (hereinafter "IT Act") was enacted to provide legal recognition for 
transactions carried out by means of e-commerce and facilitates electronic filing of 
documents with state agencies. The IT Act also addresses computer crime, hacking, 
damage to computer source code, breach of confidentiality, and viewing of 
pornography. The legislation gives broad discretion to law enforcement authorities 
through a number of provisions. The key provisions of the IT Act are: 
*Authentication of electronic records by use of asymmetric crypto systems and hash 
functions; 
*Legal recognition to the electronic form of information required to be submitted 
and (or) retained under any law; 
*Legal recognition to authentication by means of digital signature certificates issued 
by Certifying Authorities; 
*Provisions for the appointment of a controller to license, certify and monitoring the 
activities of certifying authorities; 
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*Consequential amendments to certain laws including inter alia, the Indian Penal 
Code, the Indian Evidence Act, and the Reserve Bank of India Act recognizing 
transactions and evidence in electronic form. 
 
The IT Act specifies that an Internet Service Provider (hereinafter "ISP") is not liable 
for any third-party information transmitted over its network or data made available 
by it purely in its capacity as an intermediary if it is able to prove that the offense or 
contravention was committed without its knowledge or it had exercised due diligence 
to prevent such violation. 
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LABOUR REGULATIONS 
 
General: Another important aspect of the legislation is industrial relations, which 
involves various aspects of interactions between the employer and the employees; 
among the employees as well as between the employers. In such relations whenever 
there is a clash of interest, it may result in dissatisfaction for either of the parties 
involved and hence lead to industrial disputes or conflicts. 
 
Wages and fringe benefits vary considerably by industry, company size, and region. 
Wages have two components: the basic salary and the dearness allowance, linked to 
the cost-of-living index. A mandatory bonus supplements wages. 
 
Companies use both time and piece rates. The former is more common in organized 
industries, such as engineering, chemicals, cement, paper, and glass. Piece rates are 
encouraged to boost productivity. Some industries also pay production premiums. 
 
In the organized sector, wages are often set by settlements reached between trade 
unions and management. The GoI sets the national floor minimum wage and 
different industries-specific higher minimum wages. By law, women are entitled to 
remuneration equal to men for performing equivalent work. Further, fringe benefits 
are provided by an employer to his employees (including former employees) for their 
employment such as inter alia any privilege, service, facility, or amenity directly or 
indirectly. 
 
Share options are also offered to employees especially in the information technology 
sector. All share option schemes are required to be approved by a shareholders' 
meeting and overseen by a compensation committee in the case of listed companies. 
Sweat equity shares are another form of compensation given to employees. Sweat 
equity shares are shares issued to employees or directors at discount or for 
consideration other than cash for providing know-how or making available rights in 
the nature of intellectual property rights or value additions. There are separate rules 
and regulations for the issue of sweat equity shares for listed and unlisted companies. 
 
Retrenchments and lay-offs of workmen require full explanation and prior approval 
from state governments. 
 
Employment/ Labour Legislation: 
In India, the employment laws applicable to employees are based on the category 
into which the employee falls. Such employees can be broadly divided into two 
categories: 
(i) "Managerial Personnel" performing predominantly managerial, administrative, and 
supervisory duties. Typically, the Managerial Personnel are governed by the terms 
and conditions of their contracts of employment, service rules, and agreements 
negotiated with the employer, if any, and do not enjoy any additional protection of 
law or security of service. 
(ii) "Workmen" performing non-supervisory work including any manual, unskilled, 
skilled, technical operation, or clerical work for hire or reward. Workmen enjoy 
several protections, (the majority of them dealing with social security measures) 
benefits, and amenities including terminal benefits. 
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There are several legislations that regulate the conditions of employment, work 
environment, and other welfare requirements of certain specific industries. These 
enactments deal with factories and workshops; mines and minerals; plantations; 
shops and establishments as well as transportation. Some of the major legislations 
are:- 
 
*The Industrial Disputes Act, 1947 is the main legislation for the investigation and 
settlement of all industrial disputes. The Act enumerates the contingencies when a 
strike or lock-out can be lawfully resorted to when they can be declared illegal or 
unlawful, conditions for laying off, retrenching, discharging, or dismissing a 
workman, circumstances under which an industrial unit can be closed down, and 
several other matters related to industrial employees and employers. The Industrial 
Disputes Act, 1948 (hereinafter "ID Act") provides for the machinery for the 
settlement of industrial disputes through negotiations. The ID Act applies to all 
industrial establishments all over India whatever the strength of their workers may 
be. The law provides that no employee in any industrial establishment who has 
worked for a duration greater than one year may be retrenched without adequate 
notice and compensation as prescribed under the ID Act. 
 
*The Factories Act, 1948 is the umbrella legislation enacted to regulate the working 
conditions in factories including the working time of workers. According to the Act, 
a 'factory' means "any premises including the precincts thereof:- (i) whereon ten or 
more workers are working or were working on any day of the preceding twelve 
months, and in any part of which a manufacturing process is being carried on with 
the aid of power, or is ordinarily so carried on; or (ii) whereon twenty or more 
workers are working or were working on any day of the preceding twelve months, 
and in any part of which a manufacturing process is being carried on without the aid 
of power, or is ordinarily so carried on; but this does not include a mine subject to 
the operation of the Mines Act, 1952, or a mobile unit belonging to the armed forces 
of the union, a railway running shed or a hotel, restaurant or eating place." 
The Act is administered by the Ministry of Labour and Employment through its 
Directorate General Factory Advice Service & Labour Institutes (DGFASLI) and by 
the State Governments through their factory inspectorates. DGFASLI serves as a 
technical arm to assist the Ministry in formulating national policies on occupational 
safety and health in factories and docks. 
 
*The Shops and Establishments Act, 1953 was enacted to provide statutory 
obligation and rights to employees and employers in the unorganised sector of 
employment, i.e. shops and establishments. It applies to all persons employed in an 
establishment with or without wages, except the members of the employer's family. 
It is a State legislation and each State has framed its own rules for the Act. The State 
Government can exempt, either permanently or for a specified period, any 
establishments from all or any provisions of this Act. The Act provides for 
compulsory registration of shop/ establishment within thirty days of commencement 
of work and all communications of closure of an establishment within 15 days from 
its closing. It provides to regulate the working time of workers in commercial 
establishments or shops thus lays down the hours of work per day and week as well 
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as the guidelines for spread-over, rest interval, opening and closing hours, closed 
days, national and religious holidays, overtime work, etc. 
 
This being a state enactment an indication under Bombay Shops and Establishments 
Act, 1948 a representative enactment is: 
Bombay Shops and Establishments Act, 1948 regulates within its jurisdiction 
conditions of work and employment in shops, commercial establishments, residential 
hotels, restaurants, eating houses, theatres, other places of public entertainment, and 
other establishments. Provisions include Regulation of Establishments, Employment 
of Children, Young Persons and Women, Leave and Payment of Wages, Health and 
Safety, etc. 
 
According to Section 7 of the Bombay Shops and Establishments Act, 1948, the 
establishment must be registered as follows: 
Under Section 7(4), the employer must register the establishment in the prescribed 
manner within 30 days of the date on which the establishment commences its work. 
Under Section 7(1), the establishment must submit to the local shop inspector Form 
A and the prescribed fees for registering the establishment. 
Under Section 7(2), after the statement in Form A and the prescribed fees are 
received and the correctness of the statement is satisfactorily audited, the certificate 
for the registration of the establishment is issued in Form D, according to the 
provisions of Rule 6 of the Maharashtra Shops and Establishments Rules of 1961. 
A statement containing the employer*s and manager*s name and the establishment*s 
name (if any), postal address, and category must be sent to the local shop inspector 
with the applicable fees. 
Maharashtra Shops & Establishment Rules, provides a Schedule for fees for 
registration & renewal of registration premised on the number of employees, the 
slabs being for 0, 1 to 5, 6 to 10, 11 to 20, 21 to 50, 51 to 100, 101 or more 
employees 
In addition, an annual fee (three times the registration and renewal fees) is charged as 
trade refuse charges (TRC), under the Mumbai Municipal Corporation Act, 1888. 
 
*The Trade Unions Act, 1926, Indian law recognizes the existence of trade unions. 
This Act is applicable to unions of workers as well as associations of employers. This 
Act deals with the registration of trade unions, their rights, their liabilities, and 
responsibilities as well as ensures that their funds are utilised properly. It provides for 
the rights and obligations of the trade unions' officers. It gives legal and corporate 
status to the registered trade unions. It also seeks to protect them from civil or 
criminal prosecution so that they could carry on their legitimate activities for the 
benefit of the working class. 
 
*The Employees' State Insurance Act, 1948 (hereinafter "ESI Act") deals with the 
insurance of employees in India. The main objective of the ESI Act is to provide 
medical and sickness benefits to the workers, maternity benefits to the women 
workers, benefits to the dependents of the workers, and compensation to them for 
fatal and other work-related injuries. 
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* Minimum Wages Act, 1948 provides for minimum statutory wages for scheduled 
employment. These minimum wages are fixed to curb exploitation. The law provides 
for the fixation of the minimum wages and the basis for fixing them. 
 
* Workmen's Compensation Act, 1923; provides for the payment of compensation 
by certain classes of employers to their workmen for injury by accident. 
 
* The Payment of Gratuity Act, 1972 provides for payment of gratuity to an 
employee who has rendered continuous service for five (5) years or more. A statutory 
right of gratuity has also been given to all employees whose services are terminated 
on account of superannuation, retirement, resignation, death, or disablement. It 
entitles workers to a gratuity of up to INR 350,000 after five years of continuous 
service. 
 
*The Payment of Bonus Act, 1965 provides that every employee shall be entitled to 
be paid a bonus by his employer in an accounting year in accordance with the 
provisions contained in it, provided that such employee has worked in the concerned 
establishment for not less than thirty (30) working days during the course of that 
year. 
 
*Employees Provident Fund: India has specific legislation dealing with the provident 
fund. Under the Employees' Provident Funds and Miscellaneous Provisions Act, 
1952 ("PF" Act), the employer has to set up a compulsory contributory fund for the 
future of the employee, which has to be paid to him following his retirement or is 
paid to his dependents in the case of employee's premature death. The Employees' 
Provident Fund ( Third Amendment) Scheme, 2008 and Employees' Pension ( Third 
Amendment) Scheme, 2008 has introduced a new category of an 'International 
worker' and every international worker employed with an establishment in India to 
whom the PF Act applies would be required to become a member of PF fund unless 
he/she qualifies as an " excluded employee". 
 
*The Maternity Benefits Act, 1961 provides for maternity benefits to women 
working in any establishment for the period of her actual absence, that is the period 
immediately preceding the day of her delivery, the actual day of her delivery and for a 
period of six weeks immediately following the day of her delivery, miscarriage or 
medical termination of pregnancy. 
 
*The Equal Remuneration Act, 1976 provides for equal remuneration to men and 
women and prevents discrimination against women on the ground of sex, in matters 
of employment. 
 
*The Plantation Labour Act, 1951 provides for the welfare of plantation labour and 
regulates the conditions of work in plantations. According to the Act, the term 
'plantation' means "any plantation to which this Act, whether wholly or in part, 
applies and includes offices, hospitals, dispensaries, schools, and any other premises 
used for any purpose connected with such plantation, but does not include any 
factory on the premises to which the provisions of the Factories Act,1948 apply". 
The Act is administered by the Ministry of Labour through its Industrial Relations 
Division. The Division is concerned with improving the institutional framework for 
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dispute settlement and amending labour laws relating to industrial relations. It works 
in close coordination with the Central Industrial Relations Machinery (CIRM) to 
ensure that the country gets a stable, dignified, and efficient workforce, free from 
exploitation and capable of generating higher levels of output. 
 
*The Mines Act, 1952 contains provisions for measures relating to the health, safety, 
and welfare of workers in the coal, metalliferous, and oil mines. According to the 
Act, the term 'mine' means "any excavation where any operation for the purpose of 
searching for or obtaining minerals has been or is being carried on and includes all 
borings, boreholes, oil wells and accessory crude conditioning plants, shafts, opencast 
workings, conveyors or aerial ropeways, planes, machinery works, railways, tramways, 
sidings, workshops, power stations, etc. or any premises connected with mining 
operations and near or in the mining area". 
The Act is administered by the Ministry of Labour and Employment through the 
Directorate General of Mines Safety (DGMS). DGMS is the Indian Government 
regulatory agency for safety in mines and oil fields. It conducts inspections and 
inquiries, issues competency tests for the purpose of appointment to various posts in 
the mines, organises seminars/conferences on various aspects of the safety of 
workers. 
 
*The Contract Labour (Regulation & Abolition) Act, 1970 was enacted to regulate 
the employment of contract labour to place it at par with labour employed directly, 
with regard to the working conditions and certain other benefits. Contract labour 
refers to "the workers engaged by a contractor for the user enterprises". These 
workers are generally engaged in agricultural operations, plantation, construction 
industry, ports & docks, oil fields, factories, railways, shipping, airlines, road 
transport, etc. It applies to every establishment in which twenty or more workmen 
are employed on any day of the preceding twelve months, as contract labour and 
aims at placing the contract labour at par with labour employed directly, in respect of 
the working conditions and certain other benefits available under labour law. 
The Act is implemented both by the Centre and the State Governments. The Central 
Government has jurisdiction over establishments like railways, banks, mines, etc., 
and the State Governments have jurisdiction over units located in that state. In the 
Central sphere, the Central Industrial Relations Machinery (CIRM) headed by Chief 
Labour Commissioner (Central) and his officers have been entrusted with the 
responsibility of enforcing the provisions of the Act and the Rules made thereunder. 
 
*The Building & Other Construction Workers (Regulation of Employment & 
Conditions of Service) Act, 1996 was enacted to regulate the employment and 
conditions of service of building and other construction workers and to provide for 
their safety, health, and welfare measures. The Act applies to every establishment 
which employs ten or more workers in any building or other construction work and 
to projects costing more than Rs. 10 lakhs. The Act contains provision for immediate 
assistance to the workers in case of accidents; old-age pension; loans for construction 
of house; premia for group insurance; financial assistance for education, medical 
expenses, maternity benefits, etc. 
 
*The Motor Transport Workers Act, 1961 was enacted to provide for the welfare of 
motor transport workers and to regulate the conditions of their work. It applies to 
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every motor transport undertaking employing five or more motor transport workers. 
The State Government may, after giving notification in the Official Gazette, apply all 
or any of the provisions of this Act to any motor transport undertaking employing 
less than five motor transport workers. According to the Act, 'motor transport 
undertaking' means "an undertaking engaged in carrying passengers or goods or both 
by road for hire or reward and includes a private carrier". 
Every employer of a motor transport undertaking to which this Act applies shall 
have the undertaking registered under this Act. No adult motor transport worker 
shall be required or allowed to work for more than eight hours on any day and forty-
eight hours on any week. Also, no adolescent shall be employed or required to work 
as a motor transport worker in any motor transport undertaking for more than six 
hours a day including rest intervals of half an hour; and between the hours of 10 
P.M. and 6 A.M. 
 
*The Sales Promotion Employees (Conditions of Service) Act, 1976 was enacted to 
regulate certain conditions of service of sales promotion employees in certain 
establishments. According to the Act, the term 'sales promotion employees' means, 
"any person by whatever name called (including an apprentice) employed or engaged 
in any establishment for hire or reward to do include any such person: - (i) who, 
being employed or engaged in a supervisory capacity, draws wages exceeding sixteen 
hundred rupees per mensem; or (ii) who is employed or engaged mainly in a 
managerial or administrative capacity". 
The Act shall apply to every establishment engaged in the pharmaceutical industry. 
The Central Government may, by notification in the Official Gazette, apply the 
provisions of this Act, to any other establishment engaged in any notified industry. 
Every employer in relation to an establishment shall keep and maintain such registers 
and other documents and in such manner as may be prescribed. 
 
*The Inter-State Migrant Workmen (Regulation of Employment and Conditions of 
Service) Act, 1979 was enacted to protect the rights and safeguard the interest of 
migrant workers. The Act intends to regulate the employment of inter-state migrant 
workmen and to provide their conditions of service. It applies to every establishment 
and the contractor, that employs five or more inter-state migrant workmen. The Act 
has provision for issue of Pass-Book to every inter-state migrant workman with full 
details, payment of displacement allowance, payment of journey allowance including 
payment of wage during the period of the journey, suitable residential 
accommodation, medical facilities, and protective clothing, payment of wages, equal 
pay for equal work irrespective of sex, etc. 
The responsibility for enforcement of the Act in establishments where the Central 
Government is the appropriate Government lies with the office of the Chief Labour 
Commissioner (Central) and for the establishments located under the States, the 
sphere lies with the respective State Governments. 
*Contract Labour (Regulation And Abolition) Act, 1970: The CLRA Act regulates 
the conditions of employment of contract labour and inter alia requires the principal 
employer and the contractor to obtain certain registrations/licenses prior to engaging 
contract labour. 
*Child Labour (Prohibition And Regulation) Act, 1986: The Child Labour Act 
prohibits the engagement of children (persons below the age of 14) in certain 
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employments and regulates the conditions of work of children in certain other 
employments. 
*The Apprentices Act,1961:The Apprentices Act provides for the practical training 
of technically qualified persons and the regulation and control thereof. 
*Employment Exchanges (Compulsory Notification Of Vacancies) Act, 1959:This 
Act seeks to inform job seekers about vacancies in various employment sectors and 
requires the establishments to notify the employment exchanges of any vacancy in 
employment positions, prior to filling up such vacancy. This Act applies to every 
public establishment and notified private establishment having a minimum of 25 
employees. 
 
*Also, to extend a measure of social assistance to workers in the unorganised sector, 
the concept of 'Labour Welfare Fund' was evolved and five welfare funds were set up 
under the Ministry of Labour and Employment. These funds are aimed to provide 
housing, medical care, educational and recreational facilities to workers employed in 
the beedi industry, certain non-coal mines, and cine workers. Such funds are financed 
out of the proceeds of the cess levied under respective Cess/Fund Acts. The various 
legislation so enacted include:- 
*The Mica Mines Labour Welfare Fund Act, 1946 - was enacted to provide for the 
constitution of a fund for financing the activities which promote the welfare of 
labour employed in the mica mining industry. 
*The Limestone and Dolomite Mines Labour Welfare Fund Act, 1972 - was enacted 
to provide for the levy and collection of a cess on limestone and dolomite for 
financing the activities which promote the welfare of persons employed in the 
limestone and dolomite mines. 
*The Iron Ore Mines, Manganese Ore Mines & Chrome Ore Mines Labour Welfare 
Fund Act, 1976 - was enacted to provide for financing the activities which promote 
the welfare of persons employed in the iron ore mines, manganese ore mines, and 
chrome ore mines. 
*The Beedi Workers Welfare Fund Act, 1976 - was enacted to provide for financing 
the measures which promote the welfare of persons engaged in beedi 
establishments.; and 
*The Cine Workers Welfare Fund Act, 1981 - was enacted to provide for financing 
the activities which promote the welfare of certain cine-workers. 
 
The above Acts provide that the fund may be applied by the Central Government to 
meet the expenditure incurred in connection with measures and facilities which are 
necessary to provide the welfare of the respective workers.  
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CORPORATE BANKRUPTCY LAW 
 
Joseph Schumpeter famously identified the "process of Creative Destruction" as the 
essential fact about capitalism."[30] In Schumpeter's view, the entrepreneur is the 
agent of creative destruction,[31] and the distinguishing attribute of entrepreneurial 
activity is a novelty. Entrepreneurs create new products, improve the manufacture of 
existing products with new methods, exploit new sources of supply, and develop new 
forms of organization.[32] When an enterprise is unable to profitably grow and 
expand the business on a sustained basis, may have to decide either to restructure its 
organisation or close it. Thus, the management may either revive the company if it is 
potentially viable or ensure the closure of an unviable unit so as to release the 
investments locked up in such units for productive use elsewhere. This process is 
captured under bankruptcy law and its efficacy varies amongst sovereign states on 
the rules (enactment) procedures and its implementation. 
In order to wind up or close a business organisation, an entrepreneur must take into 
account the interests of its employees, creditors, shareholders, etc. Hence he/she 
must follow the basic regulatory requirements of the country. 
In India the revival of Industrial companies was governed under the Sick Industrial 
Companies (Special Provisions) Act, 1985, (When notified would be under Chapter 
XIX of the 2013 Companies Act -Revival and Rehabilitation Of Sick Companies) the 
winding-up process is governed under the Companies Act, 1956 (till the provisions 
of 2013 Act were notified). 
 
INSOLVENCY AND BANKRUPTCY CODE, 2016 
The Code offers a uniform, comprehensive insolvency legislation encompassing all 
companies, partnerships, and individuals (other than financial firms). The 
Government is proposing a separate framework for bankruptcy resolution in failing 
banks and financial sector entities. 
 
One of the fundamental features of the Code is that it allows creditors to assess the 
viability of a debtor as a business decision, and agree upon a plan for its revival or a 
speedy liquidation. The Code creates a new institutional framework, consisting of a 
regulator, insolvency professionals, information utilities, and adjudicatory 
mechanisms, that will facilitate a formal and time-bound insolvency resolution 
process and liquidation. 
 
KEY HIGHLIGHTS 
1. Corporate Debtors: Two-Stage Process 
To initiate an insolvency process for corporate debtors, the default should be at least 
INR 10,000,000 increased from INR100,000 to INR10,000,000). The Code proposes 
two independent stages: 
Insolvency Resolution Process, during which financial creditors assess whether the 
debtor's business is viable to continue and the options for its rescue and revival; and 
Liquidation is if the insolvency resolution process fails or financial creditors decide to 
wind down and distribute the assets of the debtor. 
(a) The Corporate Insolvency Resolution Process (CIRP) 
The CIRP provides a collective mechanism to lenders to deal with the overall 
distressed position of a corporate debtor. This is a significant departure from the 
existing legal framework under which the primary onus to initiate a reorganisation 
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process lies with the debtor, and lenders may pursue distinct actions for recovery, 
security enforcement, and debt restructuring. 
 
The Code envisages the following steps in the CIRP: 
(i) Commencement of the CIRP 
A financial creditor (for a defaulted financial debt) or an operational creditor (for an 
unpaid operational debt) can initiate a CIRP against a corporate debtor at the 
National Company Law Tribunal (NCLT). 
The defaulting corporate debtor, its shareholders, or employees, may also initiate 
voluntary insolvency proceedings. 
(ii) Moratorium 
The NCLT orders a moratorium on the debtor's operations for the period of the 
IRP. This operates as a 'calm period' during which no judicial proceedings for 
recovery, enforcement of security interest, sale or transfer of assets, or termination of 
essential contracts can take place against the debtor. 
(iii) Appointment of Resolution Professional 
The NCLT appoints an insolvency professional or 'Resolution Professional' to 
administer the CIRP. The Resolution Professional's primary function is to take over 
the management of the corporate borrower and operate its business as a going 
concern under the broad directions of a committee of creditors. This is similar to the 
approach under the UK insolvency laws but distinct from the "debtor in possession" 
approach under Chapter 11 of the US bankruptcy code. Under the US bankruptcy 
code, the debtor's management retains control while the bankruptcy professional 
only oversees the business in order to prevent asset stripping on the part of the 
promoters. 
Therefore, the thrust of the Code is to allow a shift of control from the defaulting 
debtor's management to its creditors, where the creditors drive the business of the 
debtor with the Resolution Professional acting as their agent. 
(iv) Creditors Committee and Revival Plan 
The Resolution Professional identifies the financial creditors and constitutes a 
creditors committee. Operational creditors above a certain threshold are allowed to 
attend meetings of the committee but do not have voting power. Each decision of 
the creditors' committee requires a 75% majority vote. Decisions of the creditors' 
committee are binding on the corporate debtor and all its creditors. 
The creditors’ committee considers proposals for the revival of the debtor and must 
decide whether to proceed with a revival plan or liquidation within 180 days (subject 
to a one-time extension of 90 days). Anyone can submit a revival proposal, but it 
must necessarily provide for payment of operational debts to the extent of the 
liquidation waterfall. 
The Code does not elaborate on the types of revival plans that may be adopted, 
which may include fresh finance, sale of assets, haircuts, change of management, etc. 
 
(b) Liquidation 
Under the Code, a corporate debtor may be put into liquidation in the following 
scenarios: 
(i) A 75% majority of the creditor's committee resolves to liquidate the corporate 
debtor at any time during the insolvency resolution process; 
(ii) The creditor's committee does not approve a resolution plan within 180 days (or 
within the extended 90 days); 
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(iii) The NCLT rejects the resolution plan submitted to it on technical grounds; or 
(iv) The debtor contravenes the agreed resolution plan and an affected person makes 
an application to the NCLT to liquidate the corporate debtor. 
Once the NCLT passes an order of liquidation, a moratorium is imposed on the 
pending legal proceedings against the corporate debtor and the assets of the debtor 
(including the proceeds of liquidation) vest in the liquidation estate. 
Priority of Claims 
The Code significantly changes the priority waterfall for the distribution of 
liquidation proceeds. 
After the costs of insolvency resolution (including any interim finance), secured debt 
together with workmen dues for the preceding 24 months rank highest in priority. 
Central and State Government dues stand below the claims of secured creditors, 
workmen dues, employee dues, and other unsecured financial creditors. Under the 
earlier regime, Government dues were immediately below the claims of secured 
creditors and workmen in order of priority. 
Upon liquidation, a secured creditor may choose to realise his security and receive 
proceeds from the sale of the secured assets as the first priority. If the secured 
creditor enforces his claims outside the liquidation, he must contribute any excess 
proceeds to the liquidation trust. Further, in case of any shortfall in recovery, the 
secured creditors will be junior to the unsecured creditors to the extent of the 
shortfall. 
 
2. Insolvency Resolution Process for Individuals/Unlimited Partnerships* 
For individuals and unlimited partnerships, the Code applies in all cases where the 
minimum default amount is INR 1000 (USD 15) and above (the Government may 
later revise the minimum amount of default to a higher threshold). The Code 
envisages two distinct processes in case of insolvencies: automatic fresh start and 
insolvency resolution. 
Under the automatic fresh start process, eligible debtors (basis gross income) can 
apply to the Debt Recovery Tribunal (DRT) for discharge from certain debts not 
exceeding a specified threshold, allowing them to start afresh. 
The insolvency resolution process consists of the preparation of a repayment plan by 
the debtor, for the approval of creditors. If approved, the DRT passes an order 
binding the debtor and creditors to the repayment plan. If the plan is rejected or fails, 
the debtor or creditors may apply for a bankruptcy order. 
* not made applicable to date 
 
3. Institutional Infrastructure 
(a) The Insolvency Regulator 
The Code provides for the constitution of a new insolvency regulator i.e., the 
Insolvency and Bankruptcy Board of India (Board). Its role includes: 
(i) overseeing the functioning of insolvency intermediaries i.e., insolvency 
professionals, insolvency professional agencies, and information utilities; and 
(ii) regulating the insolvency process. 
 
(b) Insolvency Resolution Professionals 
The Code provides for insolvency professionals as intermediaries who would play a 
key role in the efficient working of the bankruptcy process. The Code contemplates 
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insolvency professionals as a class of regulated but private professionals having 
minimum standards of professional and ethical conduct. 
In the resolution process, the insolvency professional verifies the claims of the 
creditors, constitutes a creditors committee, runs the debtor's business during the 
moratorium period, and helps the creditors in reaching a consensus for a revival plan. 
In liquidation, the insolvency professional acts as a liquidator and bankruptcy trustee. 
 
(c) Information Utilities 
A notable feature of the Code is the creation of information utilities to collect, 
collate, authenticate and disseminate financial information of debtors in centralised 
electronic databases. The Code requires creditors to provide financial information of 
debtors to multiple utilities on an ongoing basis. Such information would be available 
to creditors, resolution professionals, liquidators, and other stakeholders in 
insolvency and bankruptcy proceedings. The purpose of this is to remove 
information asymmetry and dependency on the debtor's management for critical 
information that is needed to swiftly resolve insolvency. 
 
(d) Adjudicatory authorities 
The adjudicating authority for corporate insolvency and liquidation is the NCLT. 
Appeals from NCLT orders lie to the National Company Law Appellate Tribunal 
and thereafter to the Supreme Court of India. For individuals and other persons, the 
adjudicating authority is the DRT, appeals lie to the Debt Recovery Appellate 
Tribunal and thereafter to the Supreme Court. 
In keeping with the broad philosophy that insolvency resolution must be 
commercially and professionally driven (rather than court driven), the role of 
adjudicating authorities is limited to ensuring due process rather than adjudicating on 
the merits of the insolvency resolution. 
 
[30] JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM AND 
DEMOCRACY 83 (5th ed. 1976) Schumpeter developed the underlying concept in 
his Theory of Economic Development, where he referred to the “new combination 
of means of production” as the “fundamental phenomenon of economic 
development.” JOSEPH A. SCHUMPETER, THE THEORY OF ECONOMIC 
DEVELOPMENT: AN INQUIRY INTO PROFITS, CAPITAL, CREDIT, 
INTEREST, AND THE BUSINESS CYCLE (Redvers Opie trans., 3d prtg., 
Harvard Univ. Press 1949) (1934. 
[31] SCHUMPETER, THEORY, supra note 17, at 74 (“The carrying out of new 
combinations we call ‘enterprise’; the individuals whose function it is to carry them 
out we call ‘entrepreneurs.’”). 
[32] SCHUMPETER, THEORY, supra note 17, at 74 (“The carrying out of new 
combinations we call ‘enterprise’; the individuals whose function it is to carry them 
out we call ‘entrepreneurs.’”). 
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WINDING UP OF COMPANIES 
 
WINDING UP OF COMPANIES [dated subject to review] 
Joseph Schumpeter famously identified the "process of Creative Destruction" as the 
essential fact about capitalism."30 In Schumpeter's view, the entrepreneur is the 
agent of creative destruction,31 and the distinguishing attribute of entrepreneurial 
activity is a novelty. Entrepreneurs create new products, improve the manufacture of 
existing products with new methods, exploit new sources of supply, and develop new 
forms of organization.32When an enterprise is unable to profitably grow and expand 
the business on a sustained basis, may have to decide either restructuring its 
organisation or closing it. Thus, the management may either revive the company if it 
is potentially viable or ensure the closure of an unviable unit so as to release the 
investments locked up in such units for productive use elsewhere. 
This process is captured under bankruptcy law and its efficacy varies amongst 
sovereign states on the rules (enactment) procedures and its implementation. 
According to section 270 of the Companies Act, 2013 (further referred to as The 
Act), there are two ways in which a company can be wound up: either by the tribunal 
or voluntarily. 
Section 270 of the Companies Act 2013, lays down the procedure for winding up. It 
provides two ways of winding up - 
#By the tribunal 
#Voluntary 
 
What is the Voluntary Winding up of a Company. 
The winding-up of a company can be done voluntarily by the members of the 
Company, if: 
If the company passes a special resolution for winding up of the Company. The 
company in general meeting passes a resolution requiring the company to be wound 
up voluntarily as a result of the expiry of the period of its duration, if any, fixed by its 
articles of association or on the occurrence of any event in respect of which the 
articles of association provide that the company should be dissolved. 
What are the procedures involved in Voluntary Winding up of a Company? 
1 - Conduct a board meeting with 2 Directors and thereby pass a resolution with a 
declaration given by directors that they are of the opinion that the Company has no 
debt 
or it will be able to pay its debt after utilizing all the proceeds from the sale of its 
assets. 
2 - Issues notices in writing for calling of a General Meeting proposing the resolution 
along with the explanatory statement. 
3 - In General Meeting pass the ordinary resolution to wind up by ordinary majority 
or special resolution by 3/4th majority 
4 - Conduct a meeting of creditors after passing the resolution, if the majority of 
creditors are of the opinion that winding up the company is beneficial for all parties 
then the company can be wound up voluntarily. 
5 - Within 10 days of passing the resolution, file a notice with the registrar for the 
appointment of the Liquidator. 
6 - Within 14 days of passing such a resolution, give notice of the resolution in the 
official gazette and also advertise in a newspaper. 
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7 - Within 30 days of the General meeting, file certified copies of the ordinary or 
special resolution passed in the general meeting. 
8 - Wind up the affairs of the company prepare the liquidator's account and get the 
same audited. 
9 - Conduct a General Meeting of the company. 
10 - In that General Meeting pass a special resolution for disposal of books and all 
necessary documents of the company, when the affairs of the company are totally 
wound up and it is about to dissolve. 
11 - Within 15 days of the final General Meeting of the company, submit a copy of 
accounts and file an application to the tribunal for passing an order for dissolution. 
12 - If the tribunal is of the opinion that the accounts are in order and all the 
necessary compliances have been fulfilled, the tribunal shall pass an order for 
dissolving the company within 60 days of receiving such application. 
13 - The appointed liquidator would then file a copy of the order with the registrar. 
14 - After receiving the order passed by the tribunal, the registrar then publish a 
notice in the official Gazette declaring that the company is dissolved. 
 
Winding up by Tribunal 
As per the Companies Act 2013, a company can be wound up by a Tribunal, if: 
#It is unable to pay its debts. 
#The company has by special resolution resolved that the company be wound up by 
the Tribunal. 
#It has acted against the interest of the sovereignty and integrity of India, the 
security of the State, friendly relations with foreign states, public order, decency, or 
morality. 
 
The Tribunal orders the winding up of the company under Chapter XIX. 
#If the company has not filed financial statements or annual returns for the 
preceding five consecutive financial years. 
#If the Tribunal is of the opinion that it is just and equitable that be company should 
be wound up. 
#If the affairs of the company have been conducted in a fraudulent manner, or the 
company was formed for fraudulent and unlawful purposes or the persons 
concerned in the formation or management of its affairs have been guilty of fraud or 
misconduct. 
The sections pertaining to Winding up by the Tribunal have been notified and put 
into force. 
 
The procedure for the same is given hereunder: 
1. According to the circumstances in which a company can be wound up under 
section 271 of The Act, a petition has to be filed by the creditor to the tribunal for 
the winding up of a company under Section 272 of the Act. The petition can be 
presented by any company, creditor, contributory, registrar, any person authorized by 
the Central Government or in cases of national security and integrity, the State or 
Central Government itself. Every petition, application, or reference shall be filed in 
form as provided in Form No. NCLT. 1. Any attachments have to be accompanied 
in Form No. NCLT.2. Every petition, application, or reference has to be verified by 
an affidavit in Form No. NCLT. 6. (Rule 34) 
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2. The tribunal on receipt of such petition for winding up shall pass an order under 
section 273 of The Act within 90 days from the date of presentation of the petition. 
The tribunal can dismiss it, make an interim order, appoint a provisional liquidator, 
make an order for winding up or make any other order in its regard. 
3. Under the same section, the tribunal shall give notice to the opposite party before 
appointing a provisional liquidator and give them the opportunity to make their 
representations. Such notice has to be provided in Form No. NCLT. 5. (Rule 34) 
4. If the tribunal is satisfied that it is a prima facie case for winding up, the tribunal 
may, under section 274 of the Act, by order, direct the company which is bound to 
be wound up, to file its objections along with a statement of affairs within 30 days of 
the order. The tribunal may grant an extension of 30 days in special circumstances. 
5. If an order for winding up has been passed by the tribunal under section 273 (1) 
(d), then under section 274 of The Act, the directors and other officers of the 
company have to submit the completed and audited books of accounts of the 
company within 30 days of such order being passed by the tribunal to the provisional 
liquidator. If the requirement is contravened, the director or officer shall be liable for 
fine and imprisonment under section 274 (4). 
6. The tribunal shall appoint a provisional liquidator or a company liquidator at the 
time of passing an order for winding up of the company. On the appointment of 
such provisional or company liquidator under section 275 of the act, such liquidator 
shall file a declaration within 7 days from the date of appointment about any conflict 
of interest or lack of independence in respect of his appointment. The tribunal may 
appoint the provisional liquidator as the company liquidator for the conduct of 
proceedings for the winding up of a company. The liquidator so appointed can also 
be removed and replaced under section 276 for reasons of misconduct, fraud, 
misfeasance, professional incompetence, etc. 
7. After the tribunal appoints a provisional liquidator or passes an order for winding 
up, the tribunal within 7 days from the date of passing such an order, intimate the 
same to the liquidator and the registrar. 
Then the registrar shall endorse the same and notify about the order in the official 
gazette under section 277. If the company is a listed company the registrar has to 
notify the same in the stock exchange where the securities of the company being 
wound up are listed. 
Within 3 weeks of such order of winding up, the Company Liquidator shall make an 
application to the tribunal to constitute a Winding Up Committee to assist and 
monitor the process of liquidation. The convener of the meeting conducted by such 
a committee will be the Company Liquidator. He has to place before the tribunal a 
report about the meeting on monthly basis. He shall prepare a draft final report for 
approval of the committee and the final approved report will be submitted by the 
Company liquidator to the tribunal to pass a dissolution order for the company. 
8. No other legal suit or proceeding can commence against the company once an 
order for winding up has been passed by the tribunal. (section 279) 
9. The tribunal shall have jurisdiction under section 280 of the act to either dispose 
or entertain certain suits or proceedings or claims against the company. 
10. The next step is that the Company liquidator, under section 281 of the act, has to 
submit a report to the tribunal within 60 days of passing the order of winding up. 
The report must consist of particulars as mentioned in the section. The liquidator 
may also have to make a report on the viability of the business of the company and 
any further reports as he deems fit. 
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11. After properly scrutinizing the report by the company liquidator, the tribunal, 
under section 282of the act, shall fix a time within which the entire proceedings shall 
be completed and the company shall be dissolved. 
12. The tribunal may also order the sale of the company. For the same, a sale 
committee under section 282of the act may be appointed to assist the company 
liquidator in this matter. 
13. If the report of the liquidator speaks of fraud in respect of the company, the 
tribunal will conduct an investigation and order the company liquidator to file a 
criminal complaint against persons involved in that fraud, under section 282(3)of the 
act. 
14. Next, upon the order of wining up being passed, the company liquidator, under 
section 283 of the act, on the order of the tribunal, shall take into his custody and 
control all the property, effects, or actionable claims to which the company is 
entitled. The property of the company shall be deemed to be in the custody of the 
tribunal from the date of passing of winding up order. The liquidator may call upon 
any person specified to give any papers, books, assets, or money in their possession 
to the liquidator. 
15. Further, the tribunal under section 285 of the Act, settle a list of contributories, 
cause rectification where needed and cause the assets of the company to be applied 
for discharge of its liabilities. 
16. While passing the order of winding up, the tribunal shall pass an order to set up 
an advisory committee under section 287 of the act, to advise the liquidator and 
report to the tribunal as directed. It shall consist of 12 members being members, 
creditors, or contributories of the company. The company liquidator shall convene a 
meeting of creditors and contributories of the company within 30 days from the date 
of order of winding up so that the tribunal can decide the composition of the 
committee. The committee shall be chaired by the Company Liquidator. 
17. The Company Liquidator under section 288of the act is liable to make periodical 
reports to the tribunal to update the tribunal about the progress of winding up. 
18. Powers and duties of a company liquidator have been given under section 290of 
the act. 
19. The company liquidator may appoint professionals to assist him in the 
performance of his duties under section 291. The directions given by the creditors 
shall override the directions given by the advisory committee. The liquidator has to 
keep proper books of accounts at all times. (section 293) 
20. Under section 294 it is mandatory for the liquidator to present the tribunal with 
the account of receipts and payments of the company. The tribunal shall cause the 
accounts to be audited. After that one copy of the audit has to be given to the 
tribunal and to the registrar by the company liquidator. Further, the company 
liquidator will print the summary of the audit and post it to every creditor and every 
contributory. 
21. Next, the contributories may be called upon to pay debt i.e. money payable to the 
estate by him personally. It may be set off. The tribunal under section 296 may call 
the contributories to pay to the extent of their liabilities. 
22. The tribunal has power under Section 299 of the act to summon persons 
suspected of having company property, examine any officer or person summoned, 
reduce his answers to writing and require him to sign them. The tribunal can require 
the liquidator to file a report with respect to the property of the company in 
possession of other persons. 
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23. The tribunal has power under section 300to examine the directors and promoters 
if any fraud has been reported by the company liquidator. 
24. Then when the affairs of the company have been completely wound up, the 
company liquidator shall make an application to the Tribunal for dissolution of such 
company under section 302 of the Act. The tribunal shall make an order that the 
company be dissolved from the date of the order and the company shall be dissolved 
accordingly. Within 30 days, a copy of the order has to be sent to the registrar by the 
company liquidator. The registrar shall record the same in the register. 
25. Under section 324, all debts of the company shall be admissible as evidence 
against the company. 
The tribunal may also require the parties to give evidence – if any – by affidavit. 
Every affidavit filed before the tribunal shall be in Form No. NCLT. 7. (Rule 39) 
26. Further any fraudulent preferences, transfers not in good faith, certain other 
transfers, and floating charges shall be void as per the act. Transfers after 
commencement of winding up are also void. Any attachments or sale are void. Also, 
the company liquidator shall disclaim any onerous property within 12 months after 
commencement of winding up. (Sections 328-335) 
27. Offences and penalties for fraud by officers, liability for not maintaining proper 
books of accounts, and personal liability of any member of the company to defraud 
the creditors are punishable. The same has been given under sections 336 to 339 of 
the act. 
28. Every invoice, order, or business letter when the company is being wound up 
should contain a statement that the company is being wound up. (section 344) 
29. The next step is that when the affairs of the company have been completely 
wound up, and it is about to be dissolved, its books and papers have to be 
completely disposed of in the manner as the Tribunal directs. This is a mandate 
under section 347 of the act. 
30. Official liquidator shall make payments into RBI, the company liquidator shall 
deposit money in a scheduled bank. But under no circumstance can any liquidator 
deposit money in their private accounts. (sections 349 – 351) 
31. The tribunal has power under section 356 of the act to declare within 2 years of 
the dissolution, any dissolution is void and then the proceedings will be undertaken 
in a way that the company has not been dissolved. 
32. Official liquidator under section 359should be appointed by the tribunal who 
shall be a whole-time officer of the central government. 
33. The official liquidator shall dispose of all assets of the company within 60 days of 
his appointment. He shall serve a notice to the debtors of the company to deposit 
any amount payable within 30 days. The amount that he receives has to be deposited 
in RBI. (section 362). Within 30 days of his appointment, the official liquidator shall 
call creditors to prove their claims. He shall prepare a list of claims. Each creditor 
shall be communicated in writing of their claims being accepted or rejected. (section 
363) 
34. Any aggrieved creditor can appeal to the central government within 30 days of 
such a decision. The official liquidator shall make payment to those creditors whose 
claims have been accepted. (section 364) 
35. Finally, if the official liquidator is satisfied that company is wound up, he will 
submit a report to the central government and tribunal. On the receipt of such a 
report , the central government or tribunal shall order the company to be dissolved. 
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Upon such order, the registrar will strike off the name of the company from the 
register or companies and publish a notification to its effect. (section 365) 
 
OTHER IMPORTANT DETAILS: 
Where the assets of the company do not exceed 1 crore rupees then the company 
may be wound up through summary procedure under section 361 of the act. 
The winding-up of a company by a tribunal shall be deemed to commence at the 
time of the presentation of the petition for winding up. (section 357) 
Notice to the respondent to show cause against the petition on the hearing date, 
Form No. NCLT. 5 has to be filled. (rule 37) 
Every party may appear in front of the tribunal himself or through a representative. 
The authorised representative shall make an appearance through filing a vakalatnama 
or a Memorandum of Appearance in Form No. NCLT. 12. (rule 45) 
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ENFORCEMENT OF ARBITRAL AWARDS 
 
A Foreign Award is defined in Section 44 and Section 53 of the Arbitration 
&Conciliation Act, 1996. India is a signatory to the New York Convention as well 
the Geneva Convention. Some of the provisions of the Act relating to foreign 
awards are:- 
(i) Where a commercial dispute covered by an arbitration agreement to which either 
of the Convention applies, arises before a judicial authority in India, it shall at the 
request of the party be referred to arbitration. 
(ii) The party applying for the enforcement of a foreign award shall produce the 
original award or a duly authenticated copy thereof, the original arbitration agreement 
or a certified copy thereof, and evidence to prove that the award is a foreign award. 
(iii) If the court is satisfied that the foreign award is enforceable, the award shall be 
deemed to be a decree of the court. An appeal shall lie against the order of the court 
refusing to refer the parties to the arbitration or refusing to enforce a foreign award. 
Any foreign award which is enforceable under the Act shall be binding and may be 
relied upon by the parties by way of defense, set-off, or otherwise in any legal 
proceedings in India. Thus, if a party receives a binding award from another country 
which is a signatory to the New York Convention or the Geneva Convention, and 
the award is made in a territory that has been notified as a convention country by 
India, the award would then be enforceable in India. There are about 47 countries 
that have been notified by the Central Government as reciprocating convention 
countries, with the most recent addition being China. Section 48 of the Act deals 
with the conditions to be met for the enforcement of foreign awards made in 
countries party to the New York Convention. It stipulates that the only cases where 
enforcement can be refused are when one party is able to show that: 
(i) the parties were under some incapacity as per the applicable law or that the 
agreement was not valid under the law of the country where the award was made or 
the law which the parties have elected; 
(ii) that the party against whom the award has been made was not given adequate 
notice of appointment of arbitrators, arbitration proceedings, or was otherwise 
unable to present his case; 
(iii) the award addresses issues outside the scope of the arbitration agreement, and if 
separable, any issue which is within the ambit of the agreement would remain to be 
enforceable; 
(iv) the composition of the tribunal or the procedure was not in accordance with the 
agreement of the parties or if there was no such agreement with the law of the 
country where the arbitration took place; and 
(v) lastly, the award has been set aside or suspended by a competent authority in the 
country in which it was made or has otherwise not yet become binding on the 
parties. 
(vi) Additionally, enforcement may also be refused if the subject matter of the award 
is not capable of settlement by arbitration under the laws of India or if the 
enforcement of the award would be contrary to the public policy of India. 
 
Principle of public policy for the purposes of section 48 (Conditions for enforcement 
of foreign awards): 
In Re: Saw Pipes [48], - the ambit and scope of the court's jurisdiction under Section 
34 (setting aside of arbitral award under part 1) of the 1996 Act pertaining to public 
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policy was under consideration. Supreme Court therein considered the meaning to be 
assigned to the phrase "public policy of India" occurring in Section 34(2)(b)(ii)49, 
and returned a finding that; 
(@ paragraph 31) Therefore, in our view, the phrase "public policy of India" used in 
Section 34 in context is required to be given a wider meaning. It can be stated that 
the concept of public policy connotes some matter which concerns the public good 
and the public interest. What is for the public good or in the public interest or what 
would be injurious or harmful to the public good or public interest has varied from 
time to time. However, the award which is, on the face of it, patently in violation of 
statutory provisions cannot be said to be in the public interest. Such 
award/judgment/decision is likely to adversely affect the administration of justice. 
Hence, in our view in addition to the narrower meaning given to the term "public 
policy" in the Renusagar case, it is required to be held that the award could be set 
aside if it is patently illegal. The result would be - an award could be set aside if it is 
contrary to: 
(a) the fundamental policy of Indian law; or 
(b) the interests of India; or 
(c) justice or morality, or 
(d) in addition, if it is patently illegal 
Illegality must go to the root of the matter and if the illegality is of trivial nature it 
cannot be held that the award is against public policy. The award could also be set 
aside if it is so unfair and unreasonable that it shocks the conscience of the court. 
Such award is opposed to public policy and is required to be adjudged void. 
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ENFORCEMENT OF FOREIGN JUDGEMENTS 
 
The definition of judgment as given in Section 2(9) of the Code of Civil Procedure, 
1908 ("CPC") is inapplicable to foreign judgments'. A foreign judgment must be 
understood to mean "an adjudication by a foreign court upon a matter before it" and 
not the reasons for the order made by it. The foreign Court must be competent to try 
the suit, not only with respect to pecuniary limits of its jurisdiction and the subject 
matter of the suit but also with reference to its territorial jurisdiction. In addition, the 
competency of the jurisdiction of the foreign court is not be judged by the territorial 
law of the foreign state, but rather, by the rule of Private International Law. 
 
A foreign judgment may be enforced in India by filing a suit upon judgment under 
Section 13 of CPC or if the judgment is rendered by a court in a "reciprocating 
territory", by proceedings in execution under Section 44A of the CPC. A 
"reciprocating territory" is one, which is notified by the Government of India as a 
"reciprocating territory" under Section 44A of the CPC. For instance, UK. has been 
notified by the Government of India as a "reciprocating territory" but the U.S. has 
not. The judgment of a foreign court is enforced on the principle that where a court 
of competent jurisdiction has adjudicated upon a claim, a legal obligation arises to 
satisfy the claim. Judgments of specified courts in reciprocating countries can be 
enforced directly by execution proceedings as if these foreign judgments are decrees 
of the Indian courts. Foreign judgments of non-reciprocating countries can be 
enforced in India only by filing a suit based on the judgment. A foreign judgment is 
usually recognized by Indian courts unless it is proved that: 
(i) it was pronounced by a court which did not have jurisdiction over the matter;- 
The jurisdiction of foreign courts is decided by applying rules of conflict of laws. 
Even if the court did not have jurisdiction over the defendant, its judgment can be 
enforced if the defendant has appeared before the foreign court and not disputed its 
jurisdiction. 
(ii) it was not given on the merits of the case; While a decision of a foreign court 
must be based on the merits of a case, the mere fact that it was ex-parte (in the 
absence of a party) does not preclude enforcement. The test is whether it was passed 
as a mere formality or penalty or whether it was based on a consideration of the truth 
and of the parties' claim and defense 
(iii) it appeared on the face of the proceeding to be founded on an incorrect view of 
international law or a refusal to recognize Indian law (where applicable); the mistake 
or incorrectness must be apparent on the face of the proceedings. Merely because a 
particular judgment does not conform to Indian law when it is under no obligation to 
take cognizance of the same does not preclude enforcement. 
(iv) principles of natural justice were ignored by the foreign court;- The term 'natural 
justice' to enforcement refers to the procedure rather than to the merits of the case. 
There must be someªthing that is repugnant to natural justice in the procedure prior 
to the judgment. 
(v) the judgment was obtained by fraud; or 
(vi) the judgment sustained a claim founded on a breach of Indian law.: as a gambling 
debt cannot be enforced in India, 
 
Where any judgment from a 'reciprocating' territory is in question, a party may 
directly apply for execution under Section 44A of CPC. Execution of the foreign 
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judgment is treated as if it was passed by a District Court in India. However, the 
parties may still challenge the enforcement under the provisions of Section 13 of the 
CPC. 
 
 
  



45 | P a g e  
 

TAX FRAMEWORK 
 
Taxation Structure and Incentives 
India has a federal structure and a well-developed three-tier tax framework, 
comprising of taxes levied by the Central Government, the State Governments, and 
the Local Authorities. Power to levy taxes and duties is distributed among the 
aforesaid three tiers, in accordance with the provisions of the Constitution of India. 
Further fiscal revenue is shared between the Central Government and the State 
Governments. The principal taxes and duties that the Central Government is 
empowered to levy are, inter alia, Income Tax (which is a direct tax), Customs duty, 
Central Excise, Central Sales Tax (hereinafter "CST '), and Service Tax (which are 
indirect taxes). The principal taxes levied by the State Governments are, inter alia, 
Value Added Tax (hereinafter "VAT"), Stamp Duty, State Excise duty (levied on the 
manufacture of alcohol, alcoholic preparations, and narcotic substance), Land 
Revenue, Entertainment tax and Tax on Professionals. The Local Authorities are 
empowered to levy tax on immovable properties, Octroi, tax on markets, and tax or 
user charges for utilities such as water supply and drainage. The incidence of tax can 
either be direct or indirect. 
 
In order to encourage savings, investments and to provide incentives for industrial 
growth and development, both Central and State Governments offer a number of 
concessions to an investor in India from time to time. 
 
Tax Administration 
All taxpayers, including foreign companies, are required to follow a uniform financial 
year from April 1 to March 31 for the purposes of filing tax returns. The law requires 
that the taxpayer companies must file their prescribed periodical returns tax returns 
on or before a due date specified in the respective legislations. If tax authorities can 
prove concealment of income or duty/ tax evasion, a 100 to 300 percent penalty may 
be levied on the tax evaded. Refund claims must be filed within one year of the end 
of the assessment year. 
 
The Central Board of Direct Taxes and the Central Board of Excise and Customs in 
the Ministry of Finance of the Government of India are the nodal administrative 
bodies for the administration of direct taxes and federal indirect taxes, respectively. 
VAT and CST are administered by the respective State tax administration. 
 

DIRECT TAXES 
*Corporate Taxation 
In the case of resident companies, tax is levied on their gross global income less 
allowable deductions which include inter alia, expenditures for materials, wages, 
salaries, bonuses, commissions, rent, repairs, insurance, royalty payments, interest, 
lease payments, depreciation, expenditures for scientific research and contributions 
to scientific research associations. A company is deemed to be a resident company if 
it is incorporated in India or is wholly controlled and managed from India. A resident 
company is not only taxed at a lower rate but is also entitled to additional incentives 
and rebates. 
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1) A Foreign Company means a company, which is not a resident company, as 
defined above. Foreign companies are subject to Indian income tax in respect of 
income derived from Indian sources or deemed to be so derived. 
2) A branch of a foreign company is liable to corporate tax on the profits attributable 
to such branch at the rate applicable to a foreign company. Further, the rules on the 
deductibility of expenses remain the same as those for resident companies for 
computing taxable income. 
The taxable income of companies is computed as profits or gains in business, capital 
gains, and income from other sources. Corporate tax rates have decreased in recent 
years, in keeping with the Central Government's aim to widen the tax base and 
ensure greater compliance. 
 
*Capital Gains on share transfer 
Long-term capital gains (hereinafter "LTCG") on disposal of shares held in a 
company for more than one year and all other assets held for more than three years 
are computed by deducting cost, adjusted for cost inflation index in case of all assets, 
other than bonds or debentures, at the prescribed rates, from net sale proceeds. 
 
LTCG arising from transfer of listed securities, on which Security Transaction Tax is 
paid, is exempt from tax. LTCG from the sale of a long-term capital asset is exempt 
from capital gains tax where the amount of such capital gains is reinvested in certain 
specified assets within a specified period. LTCG from the transfer of listed securities 
is also exempt from tax subject to compliance with certain specified conditions. 
 
In the case of non-residents, capital gain on the transfer of shares or debentures of 
an Indian company is calculated by converting asset cost and transfer expenses into 
the foreign currency in which they were purchased and computed capital gain is then 
transferred back into INR. The computation is carried out in the above manner to 
shield such transfers from exchange fluctuations. 
 
Buy-back of shares by a company is subject to capital gains tax in the hands of the 
shareholder. The IT Act, 1961 (hereinafter "IT Act") exempts from tax LTCG of 
investors in infrastructure projects under certain specified conditions. 
 
Short-term capital gains i.e. gains arising from the transfer of capital assets held for 
not more than three years or one year for shares and other specified securities are 
charged at normal rates applicable for personal or corporate taxation. However, 
short-term capital gains arising from the transfer of listed securities are charged at a 
lower rate of taxation subject to compliance with certain specified conditions. 
 
In respect of capital assets held as business assets, any excess amount realized over 
the written down value of such block of assets is treated as short-term capital gains 
and is taxed at normal rates applicable to business profits. 
 
*Dividend Distribution Tax 
The company is liable to pay Dividend Distribution Tax (hereinafter "DDT") on the 
amounts declared or distributed as dividends. Since DDT is paid by the company at 
the time of declaration or distribution of dividends, such dividends are not taxed in 
the hands of the recipient (irrespective of the fact that whether dividends are paid to 



47 | P a g e  
 

a resident or non-resident shareholder). As a result withholding tax is not payable on 
dividends distributed by an Indian company. 
 
*Withholding Tax 
The Indian tax law provides for deduction of tax at source on various types of 
income, commonly known as "Withholding Tax". It may be noted that generally, all 
amounts payable to non-residents such as royalties, technical services fees, and 
interest on loans are subject to the provisions of withholding tax. Further tax 
deducted at source is required to be deposited by the person deducting such tax with 
the Central Government. 
 
*Minimum Alternate Tax 
In case the tax liability of the company (Indian company or Foreign Company) is less 
than 10% of book profits, such book profit is deemed to be 'taxable income', and 
such company is liable to pay a Minimum Alternate Tax at the prescribed rate. 
 
*Fringe Benefits Tax 
With effect from 1 April 2005, fringe benefits provided by the employer to the 
employees are taxable separately in the hands of the employer except for certain 
specific types of benefits, which are taxed in the hands of the employee as perquisite. 
Expenditure incurred by employers on the provision of fringe benefits to employees 
is allowable as a deduction in the computation of taxable income. However, tax on 
fringe benefits paid by the employer is not allowable as a deduction from gross 
income. 
 
*Loss relief 
Losses arising from business operations in an assessment year may be carried 
forward and set off against future business profits over the next eight assessment 
years. However unabsorbed depreciation may be carried forward indefinitely. 
Business losses may be carried forward only where the tax return is filed by the due 
date. Further, closely held companies are required to satisfy the 51 percent continuity 
of ownership test to qualify for carrying forward business losses to be set off. 
 
*Re-organizations 
The I.T. Act contains special provisions for facilitating amalgamations and mergers 
and specifically exempts the transfer of a capital asset in a scheme of amalgamation 
by the amalgamating company to the amalgamated company subject to certain 
conditions. In a cross border transaction, when a foreign holding company transfers 
its shareholding in an Indian company to another foreign company as a result of a 
scheme of amalgamation, such transfer of capital asset, i.e. shares in the Indian 
company, is also exempt from capital gains tax in India subject to certain conditions. 
In case of a merger, relinquishment of shares of the amalgamating company held by 
shareholders is not regarded as a transfer of shares and, subject to the prescribed 
conditions, is exempt from capital gains tax. 
 
In respect of a de-merger, subject to the fulfillment of certain prescribed conditions, 
the transfer of assets by the de-merged company to the resulting (Indian) company is 
exempt from capital gains tax.  
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INDIRECT TAXES 
Apart from the above taxes, companies in India are also subject to indirect taxes 
which are levied both by the Central Government the State Government, and the 
Local Authorities. In the past few years, indirect taxes have been steadily lowered and 
their structure and complexities have been rationalized. 
 
*GST 
Goods and Services Tax (GST) is an indirect tax that was introduced in India on 1 
July 2017 and was applicable throughout India which replaced multiple cascading 
taxes levied by the central and state governments. It was introduced as The 
Constitution (One Hundred and First Amendment) Act 2017, following the passage 
of the Constitution 122nd Amendment Bill. The GST is governed by a GST Council 
and its Chairman is the Finance Minister of India. Under GST, goods and services 
are taxed at the following rates, 0%, 5%, 12%,18%, and 28%. There is a special rate 
of 0.25% on rough precious and semi-precious stones and 3% on gold. In addition, a 
cess of 15% or other rates on top of 28% GST applies on a few items like aerated 
drinks, luxury cars, and tobacco products. GST was initially proposed to replace a 
slew of indirect taxes with a unified tax and was therefore set to dramatically reshape 
the country's 2 trillion dollar economy. The rate of GST in India is between double 
to four times that levied in other countries like Singapore. 
 
Taxation scheme 
Taxes subsumed 
The single GST replaced several former taxes and levies which included 
At the Central level, the following taxes are being subsumed: Central Excise Duty, 
Additional Excise Duty, Service Tax, Additional Customs Duty/ Countervailing 
Duty, and Special Additional Duty of Customs. 
At the State level, the following taxes are being subsumed: State Value Added 
Tax/Sales Tax, Entertainment Tax (other than the tax levied by the local bodies), 
Central Sales Tax (levied by the Centre and collected by the States), Octroi and Entry 
tax, Purchase Tax, Luxury tax, and Taxes on lottery, betting and gambling. 
 
GST is levied on all transactions such as sale, transfer, purchase, barter, lease, or 
import of goods and/or services. 
India adopted a dual GST model, meaning that taxation is administered by both the 
Union and State Governments. Transactions made within a single state are levied 
with Central GST (CGST) by the Central Government and State GST (SGST) by the 
State governments. For inter-state transactions and imported goods or services, an 
Integrated GST (IGST) is levied by the Central Government. GST is a consumption-
based tax, therefore, taxes are paid to the state where the goods or services are 
consumed not the state in which they were produced. IGST complicates tax 
collection for State Governments by disabling them from collecting the tax owed to 
them directly from the Central Government. Under the previous system, a state 
would only have to deal with a single government in order to collect tax revenue. 
  
HSN code in GST 
HSN (Harmonized System of Nomenclature) is a 6-digit code for identifying the 
applicable rate of GST on different products as per CGST rules. If a company has a 
turnover up to RS. 1.5 Crore in preceding financial year then they need not mention 
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HSN code while supplying goods on invoices if a company has turnover more than 
1.5 Cr but up to 5 Cr then they need to mention 2 digit HSN code while supplying 
goods on invoices and if turnover cross 5 Cr then they shall mention 4 digit HSN 
code on invoices. 
 
Goods and Services Tax Network (GSTN) 
This section needs to be updated. Please update this article to reflect recent events or 
newly available information. (June 2017) 
As per the government website on GST, the "Goods and Services Tax" Network 
(GSTN) is a nonprofit organisation proposed to be formed for creating a website/ 
platform for all the concerned parties related to the GST, namely stakeholders, 
government, and taxpayers to collaborate on a single portal. When up and running, 
the portal is supposed to be accessible to the central government which allows it to 
track down every transaction on its end while taxpayers are advertised to have the 
ability to connect this to their tax returns. However, its efficacy and efficiency are yet 
to be tested. The IT network was touted to be developed by unnamed private firms. 
The known authorized capital of GSTN is INR 10 crore (US$1.6 million) in which 
the Central Government holds 24.5 percent of shares while the state government 
holds 24.5 percent and the rest with private banking firms for the smooth running of 
the transactions. 
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OUTWARD INVESTMENTS: 
 
The policy for regulating overseas investments by Indian entrepreneurs and all other 
related aspects like finance and insurance is governed by the circulars and guidelines 
issued by the Reserve Bank of India from time to time. Guidelines and circulars are 
defined as the documents notified by the Reserve Bank to clarify and interpret the 
various provisions of a law or regulation. For example, Foreign Exchange 
Management Act (FEMA) is an umbrella Act regulating all foreign exchange 
transactions including investments abroad. It is under this Act that the Reserve Bank 
of India is authorised to issue various circulars, guidelines, rules, notifications, etc. for 
managing the various aspects of capital outflows. One of the most important 
guidelines relating to doing business abroad is the Master Direction – Direct 
Investment by Residents in Joint Venture (JV) / Wholly Owned Subsidiary (WOS) 
Abroad [59]". 
 
The Indian companies can directly invest outside India by way of contribution to the 
capital or subscription to the Memorandum of Association of a foreign entity, 
signifying a long-term interest in the overseas entity. It involves setting up a Joint 
Venture (JV) or a Wholly Owned Subsidiary (WOS) abroad and does not include 
portfolio investment. A joint venture abroad means a foreign concern formed 
registered or incorporated in a foreign country in accordance with the laws and 
regulations of that country and in which investment has been made by an Indian 
entity. While a wholly-owned subsidiary abroad means a foreign concern formed, 
registered, or incorporated in a foreign country in accordance with the laws and 
regulations of that country and whose entire capital is owned by an Indian entity. 
 
Resident corporate entities and partnership firms registered under the Indian 
Partnership Act, 1932 (Indian Party) are eligible to make direct investment abroad in 
JVs/ WOSs. Also, a firm or a company or body corporate registered or incorporated 
in India, as well as proprietary concerns, are permitted to open overseas branches. 
Besides such direct investment, listed Indian Companies can invest up to 25% of the 
net worth in overseas companies, listed on a recognized stock exchange, that has at 
least 10% share in an Indian company listed on a recognized stock exchange in India 
as of 1st January of the year of investment or by way of rated debt securities issued 
by the same companies. However, this 10 % holding should be a direct holding and 
not through a subsidiary or a special purpose vehicle (SPV). 
 
Indian party has been permitted to make investments in overseas Joint Ventures (JV) 
/ Wholly Owned Subsidiaries (WOS), not exceeding 400 percent of the net worth as 
of the date of the last audited balance sheet of the Indian party. The ceiling of 400 
percent of net worth will not be applicable where the investment is made out of 
balances held in the Exchange Earners' Foreign Currency account of the Indian party 
or out of funds raised through ADRs/GDRs. 
 
The total financial commitment of the Indian party, in all the Joint Ventures / 
Wholly Owned Subsidiaries put together, shall not exceed 400% of the net worth of 
the Indian party as of the date of the last audited balance sheet. For the purpose of 
determining the 'total financial commitment' within the limit of 400% as specified 
above, the following shall be reckoned, namely: 
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* 100% of the amount of equity shares; 
* 100% of the amount of compulsorily and mandatorily convertible preference 
shares; 
* 100% of the amount of other preference shares; 
* 100% of the amount of loan; 
* 100% of the amount of guarantee (other than performance guarantee) issued by the 
Indian party; 
* 100% of the amount of bank guarantee issued by a resident bank on behalf of JV 
or WOS of the Indian party provided the bank guarantee is backed by a counter-
guarantee / collateral by the Indian party. 
* 50% of the amount of performance guarantee issued by the Indian party provided 
that the outflow on account of invocation of performance guarantee results in the 
breach of the limit of the financial commitment in force, prior permission of the 
Reserve Bank is to be obtained before executing remittance beyond the limit 
prescribed for the financial commitment. 
 
The proposal from Indian companies for overseas investment in Joint Ventures (JVs) 
and Wholly Owned Subsidiaries (WOSs) abroad are considered in terms of the 
guidelines issued in this regard by the Government from time to time. Under the 
guidelines, all applications for grant of approval for setting up joint ventures/wholly-
owned subsidiaries are to be made and processed by the Reserve Bank of India. 
There are two categories of applications for setting up overseas JVs and WOSs: - 
automatic Route and Approval of the Reserve Bank which is not covered under the 
automatic route. 
 
Prohibitions 
(a) Indian Parties are prohibited from making an investment (or financial 
commitment) in a foreign entity engaged in real estate (meaning buying and selling of 
real estate or trading in Transferable Development Rights (TDRs) but does not 
include development of townships, construction of residential/commercial premises, 
roads or bridges) or banking business, without the prior approval of the Reserve 
Bank. 
(b) An overseas entity, having direct or indirect equity participation by an Indian 
Party, shall not offer financial products linked to the Indian Rupee (e.g. non-
deliverable trades involving foreign currency, rupee exchange rates, stock indices 
linked to Indian market, etc.) without the specific approval of the Reserve Bank. Any 
incidence of such product facilitation would be treated as a contravention of the 
extant FEMA regulations and would consequently attract action under the relevant 
provisions of FEMA, 1999. 
 
[59] https://www.rbi.org.in/Scripts/BS_ViewMasDirections.aspx?id=10199 
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CROSS BORDER INVESTMENTS AND TRANSACTIONS 
 
i) Bilateral Investment Promotion And Protection Agreement (BIPA) 
Bilateral Investment Promotion and Protection Agreement (BIPA) 
India has comprehensive double-taxation avoidance agreements in force with several 
countries. Most of such agreements allow relief from double tax by credit method or 
by a combination of credit and exemption methods. Accordingly, domestic 
companies are allowed a credit against Indian income tax of aggregate income tax 
paid overseas. Further credit is limited to lesser of actual tax paid on foreign income 
and Indian tax applicable to such income. Further tax rates for transactions between 
the countries having double-taxation avoidance agreements are governed by such 
agreements. 
 
In order to encourage capital inflows and provide a safe business environment for all 
investments abroad, many countries have entered into bilateral investment treaties or 
agreements. Bilateral Investment Promotion and Protection Agreement (BIPA) is 
one such bilateral treaty which is defined as an agreement between two countries (or 
States) for the reciprocal encouragement, promotion, and protection of investments 
in each other's territories by the companies based in either country (or State). These 
bilateral agreements have, by and large, standard elements and provide a legal basis 
for enforcing the rights of the investors in the countries involved. The Government 
of India has, so far, signed BIPAs with 58 countries out of which 49 BIPAs have 
already come into force and the remaining agreements are in the process of being 
enforced. 
 
ii) Double-Taxation Avoidance Agreements 
India has comprehensive double-taxation avoidance agreements in force with several 
countries. Most of such agreements allow relief from double tax by credit method or 
by a combination of credit and exemption methods. Accordingly, domestic 
companies are allowed a credit against Indian income tax of aggregate income tax 
paid overseas. Further credit is limited to lesser of actual tax paid on foreign income 
and Indian tax applicable to such income. Further tax rates for transactions between 
the countries having double-taxation avoidance agreements are governed by such 
agreements. 
 
iii) Transfer Pricing 
Transfer Pricing Legislation ("TPL") [24] was introduced in India in the year 2001 
with the objective of providing a comprehensive set of regulations for the 
administration of transfer pricing. TPL is aimed at providing a detailed statutory 
framework that enables computation of reasonable, fair, and equitable tax and profits 
and thereby prevent losses of India's legitimate share of the revenue. 
 
TPL primarily requires any income arising from an international transaction between 
two or more associated enterprises either or both of whom are non-residents to be at 
arm's length price (hereinafter "ALP") and comparable to similar transactions 
between unrelated enterprises. Further transactions may relate to: 
*purchase, sale, or lease of tangible or intangible property; or 
*provision of services; or 
*lending or borrowing money; or 
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*any other transaction having a bearing on income, profits, losses, or assets of the 
enterprises; or 
*mutual agreements or arrangements for allocation or apportionment of, or any 
contribution to, any cost or expense incurred. 
The I.T. Act, including TPL, is administered by the Central Board of Direct Taxes 
(hereinafter the "CBDT"). The I.T. Act vide Sections 92A to 92F provides for the 
computation of income from an international transaction, which is in general, 
influenced by the Organization for Economic Cooperation and Development 
(hereinafter "OECD") norms, though provides for more stringent penal provisions. 
In order to bring transactions between a foreign entity and its Permanent 
Establishment (hereinafter "PE") within the purview of TPL, the term PE has been 
included within the generic definition of an enterprise[25]. This has been carried out 
even though a PE is not a separate legal entity. As a result thereof, transactions 
between a foreign enterprise and its PE, for example between the head office of such 
enterprise outside India and its branch in India, are also subject to the provisions of 
TPL. Further, TPL would also be applicable to transactions between a foreign 
enterprise and a PE of another foreign enterprise. 
 
TPL recognizes the determination of pricing between associated enterprises on an 
arm's length basis [26]. ALP is a price applied in a transaction between persons other 
than associated enterprises, in uncontrolled conditions. TPL provides for ALP to be 
determined by application of one of the stipulated methods namely; Traditional 
Transactional Methods comprising of Uncontrolled Price Method; Resale Price 
Method; Cost Plus Method; Transactional profit methods comprising of Profit Split 
Method and Transactional Net Margin Method or such other method(s) as may be 
prescribed by the CBDT. 
 
TPL further requires the taxpayer to be in compliance with two key requirements: (a) 
Maintenance of prescribed information and documents, and (b) Obtaining an 
accountant's certificate. The Indian tax authorities are empowered under the 
provisions of TPL to make adjustments to income generated from an international 
transaction if, inter alia, in their opinion price charged has not been determined in 
accordance with the most appropriate method or documents have not been 
maintained as required or data used in the computation of ALP is not reliable or 
correct. Further such adjustments may be upwards or downwards. 
 
Penalties have been provided as a disincentive for non-compliance with procedural 
requirements. Penalties are also provided for failure to maintain and furnish 
documents, failure to furnish a report from an accountant, and if there is a 
concealment of income in case of post-inquiry adjustments. The penalty for failure to 
maintain and furnish documents is 2 percent of the value of the international 
transactional [27]. The penalty for failure to furnish a report from an accountant as 
required is Indian Rupees (hereinafter "INR") 100000[28]. In the event there is 
deemed to be a concealment of income in case of post-enquiry adjustments, TPL 
prescribes imposition of 100 to 300 percent of additional tax on such adjusted 
amount. 
 
[24] The TPL comprises inter alia, Sections 92 to 92F of the Income-Tax Act 1961 
and Rules 10A to 10E of the Income-Tax Rules, 1962 
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[25] “Permanent Establishment” has been defined in Section 92F to include a fixed 
place of business through which the business of the enterprise is wholly or partly 
carried out. It is included within the definition of an “Enterprise” under the TPL 
 
[26]Notification No. 31/2012 [F.No. 500/185/2011-FTD I], dated 17-8-2012 - 
Where the variation between the arm's length price determined under section 92C 
and the price at which the international transaction has been undertaken does not 
exceed five percent of the latter, the price at which the international transaction has 
been undertaken shall be deemed to be the arm's length price for the assessment year 
2012-13. 
 
[27] Sections 271AA and 271G of the I-T Act respectively 
 
[28] Section 271BA of the I-T Act 
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